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Teaching constitutional history: at the

crossroads of international experiences,

disciplinary articulations, target audiences

The Journal of Constitutional History ded-
icates both 2024 issues to the topic of
teaching constitutional history. The first
(47, D) deals with an important series of
experiences in Europe and North and South
America, while the second (48, II) will be
devoted to the Italian way of teaching con-
stitutional history. Our project starts with
the observation that constitutional history
is now a fertile and innovative field of re-
search, frequented by jurists and historians
from various different backgrounds (legal
historians, historians of political institu-
tions, historians of political thought and
so-called general historians). Although
constitutional history has made great leaps
forward in terms of methodology and re-
sults as a point of intersection between
different fields of knowledge, there is no
shortage of open questions that deserve
further and more in-depth analysis.

The Journal of Constitutional History
has already devoted specific reflections to
method and/or internal changes in con-
stitutional history on other occasions'. But

LUIGI LACCHE, GTUSEPPE MECCA

this new issue — starting with methodolog-
ical questions® — seeks to focus above all
on the pedagogical question, and we have
therefore asked renowned scholars to rep-
resent the state of the art in their teaching
practice. We posed a number of questions:
who teaches constitutional history in the
various academic contexts? What does it
mean to speak of the tradition of teaching
constitutional history? Why is this teach-
ing important? What chronology should be
used when to teach constitutional history?
What does constitutional history teach?
Who are and who should be the students
of constitutional history courses? More
generally, to whom should the teaching of
constitutional history be addressed? How
does the discipline consolidate and organ-
ize its knowledge through its textbooks? In
this direction, it is also a question of under-
standing what the role of constitutional his-
tory might be in the universities of the third
millennium.

There are many themes and questions to
consider. For example, problems and per-
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spectives in the teaching of constitutional
history; scientific-disciplinary boundaries,
intersections and contamination in consti-
tutional history; constitutional history and
its possible beneficiaries; constitutional
history textbooks and the internal articu-
lation of university courses; method in the
teaching of constitutional history; the pos-
sible forms or names of constitutional his-
tory (e.g. history of modern constitutions,
history of parliamentarism, history of
concepts) and their possible implications;
sources and archives of constitutional his-
tory.

The experiences evoked here can obvi-
ously only offer a first sampling, certainly
incomplete from various points of view.
However, our intention was first and fore-
most to highlight the strategic importance
of the topic and set up a preliminary con-
struction site, one that will be able to offer
other outcomes. This issue of our journal
shows that reflecting on teaching opens up
many questions and is another, original,
way of reflecting on constitutional history,
its problems, opportunities and challenges.
Teaching depends always on the particular
vision that every scholar has shaped over
time about constitutional history in its na-
tional or supranational context.

The articles published here provide a
wide range of experiences and specific sit-
uations. Of course, it is very difficult to of-
fer a general overview of the different ways
to teach constitutional history, as a stand-
alone subject or, more often, as a topic
taught within other disciplines. The authors
interpreted their task according to their
specific experiences, local traditions and
cultural sensitivities, manifesting a very
wide range of possibilities: the final picture
is very rich and offers much stimulus to our

Introduzione

reflections. The complex epistemological
status of constitutional history comes out
very clearly. Teaching issues highlight the
plurality of registers (legal, political, so-
cial) and sources; we have different ways
to bring out our practices and doctrinal
backgrounds; there are trends focusing on
comparison and global history, but nation-
al histories — and their specific topics and
chronologies — remain the centre of gravity
of teaching experiences.

Many of the contributions, which ex-
plore the vast field of textbooks and, more
generally, the rich bibliography of texts
dedicated to conmstitutional history, offer
an in-depth analysis of the various ap-
proaches adopted. Textbooks have always
played a fundamental role in education,
acting as pillars that support the learning
process. However, the nature of education
itself is constantly changing, influenced by
ever-shifting cultural, socio-political, and
pedagogical factors. In this context, text-
books have not remained immune to the
changes in the educational landscape. The
papers gathered together here recognise
this complexity and examine a wide range
of methodologies used in textbook design
and implementation, offering a unique
perspective on how textbooks have changed
over time to meet the challenges and op-
portunities of contemporary education.

In most cases, constitutional history
seen from the point of view of research is
in better health than the related teaching
activity. In several academic contexts there
are only a few autonomous chairs of con-
stitutional history and this matter is often
taught as a section of a more general dis-
cipline (constitutional law, legal history,
history of political institutions, social his-
tory.. ). This aspect is not necessarily nega-
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tive but raises the problem of a truly shared
methodology.

This volume brings out the lights and
shadows in today’s teaching of comnstitu-
tional history across a significant range
of nations. It confirms the need to share
teaching experiences and to reflect on the
importance and the potentiality of con-
stitutional history in university curricula
concerning law, political science and inter-
national relations, history and the science
of education. Constitutional history can be
very useful for the training of students and
the transmission of a culture of citizenship,
offering the possibility of understanding
better the past in order to build a more
solid future. Moreover, various public ac-
tors (judges, members of representative
assemblies and civil servants) could find it
a useful tool. By adopting a historical per-
spective, those who are called to govern
public institutions can benefit from it in
order to better fulfil their role and interpret
the constitutional transformations of their
time.

Rk

11 Giornale di storia costituzionale dedica en-
trambi i numeri del 2024 al tema dell’in-
segnamento della storia costituzionale.
Questo volume (47, I) mette a confronto le
esperienze didattiche sia in Europa che in
Nord e Sud America. Il prossimo (48, II)
sara dedicato al modo di insegnare la storia
costituzionale in Italia. Il nostro progetto
parte dalla constatazione che la storia costi-
tuzionale ¢ oggi un campo diricerca fertile e
innovativo, praticato da giuristi e storici di
varia estrazione (storici del diritto, storici

delle istituzioni politiche, storici del pen-
siero politico e i cosiddetti storici generali).
Sebbene la storia costituzionale abbia fatto
grandi passi avanti in termini di metodolo-
gia e di risultati come punto di intersezione
tra diversi campi del sapere, non mancano
questioni aperte che meritano ulteriori e
pittapprofondite analisi.

11 Giornale di storia costituzionale ha gia
dedicato in altre occasioni riflessioni spe-
cifiche sul metodo e/o sui cambiamenti
interni alla storia costituzionale®. Ma ora
questo nuovo numero — partendo dalle
questioni metodologiche* — vuole concen-
trarsi soprattutto sulla questione pedago-
gica, per cui abbiamo chiesto a studiosi di
livello internazionale di rappresentare lo
stato dell’arte della loro pratica didattica.
Abbiamo posto una serie di domande: chi
insegna storia costituzionale nei vari con-
testi accademici? Cosa significa parlare di
tradizione dell'insegnamento della storia
costituzionale? Perché & importante questo
insegnamento? Quale cronologia per inse-
gnare la storia costituzionale? Cosa insegna
la storia costituzionale? Chi sono e chi do-
vrebbero essere gli studenti dei corsi di sto-
ria costituzionale? Pittin generale, a chi do-
vrebbe essere rivolto I'insegnamento della
storia costituzionale? Come la disciplina
consolida e organizza le proprie conoscenze
attraverso ilibri di testo? In questa direzio-
ne, si tratta anche di capire quale potrebbe
essere il ruolo della storia costituzionale
nelle universita del terzo millennio.

I temi e le questioni su cui riflettere
sono molti. Ad esempio, problemi e pro-
spettive nell'insegnamento della storia
costituzionale; confini scientifico-disci-
plinari, intersezioni e contaminazioni nella
storia costituzionale; la storia costituziona-
le e i suoi possibili beneficiari; i libri di te-



sto di storia costituzionale e 'articolazione
interna dei corsi universitari; il metodo di
insegnamento della storia costituzionale;
le possibili forme o denominazioni della
storia costituzionale (ad esempio, storia
delle costituzioni moderne, storia del par-
lamentarismo, storia dei concetti) e le loro
possibili implicazioni; le fonti e gli archivi
di storia costituzionale.

Le esperienze qui evocate possono ov-
viamente offrire solo una prima campiona-
tura, certamente incompleta da vari punti
di vista. Tuttavia, il nostro intento ¢ stato
innanzitutto quello di evidenziare I'impor-
tanza strategica del tema e di avviare un
primo cantiere che potra offrire in futuro
ulteriori esiti. Questo numero dimostra che
la riflessione sull’insegnamento apre molti
interrogativi ed € un altro modo, originale,
di riflettere sulla storia costituzionale, sui
suoi problemi, sulle sue opportunita e sulle
sue sfide. L'insegnamento dipende sempre
dalla particolare visione che ogni studioso
si ¢ fatto nel tempo della storia costituzio-
nale nel suo contesto nazionale o sovrana-
zionale.

Gli articoli qui pubblicati offrono
un’ampia gamma di esperienze e situazio-
ni specifiche. Naturalmente, & molto dif-
ficile offrire una panoramica generale dei
diversi modi di insegnare la storia costi-
tuzionale, come materia a sé stante o, pill
spesso, come argomento insegnato all'in-
terno di altre discipline. Gli autori hanno
interpretato il loro compito in base alle loro
specifiche esperienze, tradizioni locali e
sensibilita culturali, mostrando una grande
pluralita di opzioni: il quadro finale & ricco
e offre molti stimoli alla nostra riflessione.
Appare chiaramente il complesso status
epistemologico della storia costituziona-
le. Le questioni didattiche evidenziano la

Introduzione

pluralita dei registri (giuridici, politici, so-
ciali) e delle fonti; abbiamo modi diversi di
mostrare le pratiche e gli sfondi dottrinali;
ci sono tendenze che si concentrano sulla
comparazione e sulla storia globale, ma le
storie nazionali — e i loro temi e cronologie
specifici — rimangono il centro di gravita
delle esperienze didattiche.

Molti dei contributi, esplorando il vasto
territorio dei manuali e pitt in generale la
ricca bibliografia di testi dedicati alla storia
costituzionale, mettono proprio in risal-
to i molteplici approcci adottati. I manuali
hanno sempre svolto un ruolo fondamen-
tale nella formazione, fungendo da pilastri
su cui si basa il processo di apprendimen-
to. Tuttavia, la natura stessa dell’istruzione
¢ in costante mutamento, influenzata da
fattori culturali, sociopolitici e pedagogici
in continua evoluzione. In questo conte-
sto, la manualistica non & rimasta immune
dalle trasformazioni del panorama educa-
tivo. I contributi qui raccolti danno conto
di questa complessita, esaminando una va-
sta gamma di metodologie impiegate nella
progettazione e nell'implementazione dei
manuali, offrono una prospettiva unica su
come questi si sono trasformati nel corso
del tempo per rispondere alle sfide e alle
opportunita dell’istruzione contempora-
nea.

Nella maggior parte dei casi, la storia
costituzionale vista dal punto di vista della
ricerca gode di migliore salute rispetto alla
relativa attivita didattica. In diversi con-
testi accademici esistono poche cattedre
autonome di storia costituzionale e questa
materia viene spesso insegnata come se-
zione di una disciplina pit generale (diritto
costituzionale, storia giuridica, storia delle
istituzioni politiche, storia sociale...). Que-
sto aspetto non € necessariamente negati-
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vo, ma pone il problema di una metodologia
realmente condivisa.

Il volume evidenzia luci e ombre
dell’'insegnamento odierno della storia co-
stituzionale in un numero significativo di
Paesi. Conferma la necessita di condivide-
re le esperienze didattiche e di riflettere
sull'importanza e sulle potenzialita della
storia costituzionale nei programmi uni-
versitari di giurisprudenza, scienze politi-
che e delle relazioni internazionali, storia e
scienza dell’educazione. La storia costitu-
zionale puo essere molto utile per la forma-
zione degli studenti e la trasmissione diuna
cultura della cittadinanza, dando la possi-
bilita di comprendere meglio il passato per

costruire un futuro pitt solido. Inoltre, puo
essere uno strumento utile anche per i vari
attori pubblici (giudici, membri delle as-
semblee rappresentative e funzionari civi-
1i). Muovendo dalla prospettiva storica, chi
¢ chiamato a governare le pubbliche isti-
tuzioni puo trarre giovamento per svolgere
al meglio il proprio ruolo e interpretare le
trasformazioni costituzionali del proprio
tempo.

' See, especially, n. 19, 1/2010, On
constitutional history. Questions,
methodologies, historiographies
/ Sulla storia costituzionale. Pro-
blemi, metodi, storiografie hittp://
www.storiacostituzionale.it/GSC19.
html; n. 32, 2/2016, Ripensare il
costituzionalismo nell'era globale
/" Rethinking constitutionalism in
the global era, http://www.storia-
costituzionale.it/doc_full-text/
GSC_32_full-text.pdf; n.36, 2/
2018, Storia e storiografia costitu-
zionale in Italia: caratteri originari
enuove tendenze. Peri 7o anni della
Costituzione italiana / Constitu-
tional History and Historiography in
Ttaly: key-elements and new trends.
For the 70 years of the Italian Con-
stitution; n. 41, 1/2021, Venti anni
del Giornale di Storia costituzionale
/ Twenty Years of the Journal of Con-
stitutional History http://www.sto-
riacostituzionale.it/GSC4.1.html.

What is the current state of con-
stitutional history? What are the
‘outer boundaries’ of constitu-
tional history? What are the re-
lationships between disciplines

»

and academic fences? Who does
constitutional history and how
are they to achieve cognitive goals
(history of normative texts, his-
tory of concepts, history of insti-
tutions, history of constitutional
practice and precedents, history
of constitutional institutions,
etc.)? How are historical method,
philosophical method and legal
method combined?

Cfr., in particolare, n. 19, 1/2010,
On  constitutional history. Ques-
tions, methodologies, historiogra-
phies / Sulla storia costituziona-
le.  Problemi, metodi. storiografie
http://www.storiacostituzionale.
it/GSC19.html; n. 32, 2/2016, Ri-
pensare il costituzionalismo nell era
globale / Rethinking constitutional-
ism in the global era, http://www.
storiacostituzionale.it/doc_full-
text/GSC_32_full-text.pdf; n.36,
2/ 2018, Storia e storiografia co-
stituzionale in  Italia:
originari e nuove tendenze. Per i 70
anni della Costituzione italiana /
Constitutional History and Histo-
riography in Italy: key-elements and

caratteri

-~

new trends. For the 7o years of the
Italian Constitution; n. 41, 1/2021,
Venti anni del Giornale di Storia
costituzionale / Twenty Years of the
Journal of Constitutional History
http://www.storiacostituzionale.
it/GSC4a1.html.

Qual ¢ lo stato di salute della sto-
ria costituzionale? Quali i ‘confini
esterni’ della storia costituziona-
le? Quali le relazioni tra le disci-
pline e gli steccati accademici?
Chi fa la storia costituzionale e
quali i modi per raggiungere gli
obiettivi cognitivi (storia dei te-
sti normativi, storia dei concetti,
storia di istituti, storia della pras-
si e dei precedenti costituzionali,
storia delle istituzioni costituzio-
nali, ecc.)? Come si combinano
metodo storico, metodo filosofico
e metodo giuridico?
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Teaching constitutional history in France:

challenges and prospects

Introduction

Who teaches constitutional history? Why
is that subject important? What chronolo-
gy should be chosen? What should consti-
tutional history teach? To which students?
More generally, to which audience? How is
the knowledge built up by that topic organ-
ised in textbooks? In fine, what must be the
role of the discipline in 21*-century uni-
versities? Those were the questions asked
for the special issue of the Journal of Con-
stitutional History, I, 47, 2024, on the topic
of "At the crossroads of constitutional history:
teaching experiences, disciplinary articula-
tions, target audiences’. None of them must
obviously be tackled less seriously than the
others. For the sake of conciseness, they
will be dealt with from the general angle of
"challenges and prospects of teaching con-
stitutional history in France’.

This contribution was born of the coo-
peration of a professor and one of his for-
mer students, who is now a top civil servant.

MARCEL MORABITO', GALAAD DEFONTAINE?

Such an association has appeared appro-
priate for an essential reason. To be dealt
with efficiently, the issue of pedagogy pre-
supposes taking into account the addres-
see’s point of view. Not including it would
amount to concealing an essential point
which is that of the impact of teaching, its
raison d’étre. That is why, beyond the di-
versity of their careers, the authors of that
article have chosen a common and concrete
approach to the pedagogical stakes of con-
stitutional history?’.

"History is not only a discourse on past
forms. The special place it still has today,
in the culture of politicians, amply shows
it. Politics is not made from day to day. It
is part of an evolution which determines it
to a great extent. In that sense, history re-
veals geneses and highlights connections.
However, being necessary to understand
current affairs, it is also a component of
the latter. It supports the building of the
present time. To measure how important
it is, one only needs to read the work of the
members of the Constitutional Assembly
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which, since 1789 have from time to time
tried to write the lasting rules that govern
the relations among the superior bodies of
the State into a solemn text. In that respect,
France is a privileged field of investigation
given its many and diverse experiments.
Since 1789, our country has been governed
by no fewer than sixteen constitutions?, a
number which is below that of our politi-
cal regimes, for several transition regimes
have operated in the absence of a consti-
tution. To make that inventory complete,
one should add that five completely drafted
constitutions never came into force5. That
succession of monarchical, Caesarean and
republican experiences obviously needs to
be rationalised.’

Those first lines of Histoire constitution-
nelle de la France de 1789 a nos joqus6 recall,
if need be, how important the historical
approach to constitutional law is. Because it
reveals ruptures and deciphers permanent
features, history is necessary both for the
understanding of the past and the building
of the future. It is a fundamental element,
not only of the training of our students,
but also of the transmission of a culture of
citizenship. Beyond the academic frame-
work, the teaching of constitutional histo-
ry is designed to give citizens the tools they
need to know the institutions, which will
enhance their capacity to reflect and act.
From that point of view, France is quite a
wealthy laboratory in which political ten-
sions and chronic instability combine with
legal creativity and international influence.
The size of the field of study requires that its
pedagogical limits be defined from the very
beginning.

How is the teaching of constitution-
al history connected to research? What
framework does it belong to? Let us focus
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for a while on those points which shape the
reality of our project, which are its concrete
side.

It is undeniable that the will to estab-
lish a tight relation between teaching and
research, which was clearly set in the Law
of 26 January 1984, and the birth of the
professor-researcher status, is quite le-
gitimate. High-quality teaching logically
means high-quality research. Has that will
produced the hoped for consequences?
This question refers to the assessment of
research and teaching. While the rules are
quite clear for the former — despite in-
creasing bureaucracy, the virtues of which
are hardly convincing — the assessment of
classes is rare, and, when it does happen,
only exceptionally produces the expected
effects. Therefore, in fact, research and
pedagogy tend to work separately, and the
needs of the many often come second to the
power game among insiders.

If one only takes into consideration
strictly pedagogical aspects, they are not
devoid of complexity. The most visible is
due to the multidisciplinary anchorage of
constitutional history in constitutional law,
but also in the history of law and political
science. The institution in which teaching
is done may also be a source of variations.
On that point, the culture of law schools,
where contents in constitutional law seem
quite stable, is often opposed to that of po-
litical science institutes where strategic di-
rections fluctuate more. Last, and above all,
constitutional history is faced with doctri-
nal evolutions in constitutional law, espe-
cially with the rampingup of judicialisation,
which tends to leave the history of political
power in the background’. Those uncer-
tainties unavoidably refer back to funda-
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mental issues — which content should be
favoured and to whom should it be taught?
At the risk of making trivial remarks, let
us recall that the challenges and prospects
of any teaching presume that the ques-
tion of the latter’s usefulness be put at the
forefront. That conviction, which is widely
shared in the domains of science and tech-
nology®, is nonetheless not so well estab-
lished in the domain of the law where the
issue of social usefulness is hardly raised in
debates, which do not focus on societal ex-
pectations but method issues?. Even though
that choice may seem paradoxical in sever-
al respects, we will try to depict it carefully
by tackling the issues that teaching consti-
tutional history faces in a first part before
dealing with its addressees and their needs.

1. How to teach constitutional history? — The
method issue

In the French doctrine, the method issue'®
was acutely raised following a controversy
between Michel Troper and Francois Furet
at the moment of the bicentenary of the
French Revolution''. The former, adopting
a Kelsenian perspective, pleaded for the
autonomy of constitutional history, while
the latter, who was a major historian of the
French Revolution, forcefully challenged
that theoretical vision. It indeed seems dif-
ficult to think constitutional history with-
out taking into account the power struggles
that have overshadowed the drafting of the
texts organising power or accompanying
their implementation'®. Constitutions are
deeply set in the movement of political his-
tory, which they punctuate and from which
they result'®. That reality is confirmed both

by the multidisciplinary anchorage of con-
stitutional history and the objectives it has
to fulfil.

A wealth of tools

Making a list of all the tools that are availa-
ble to teaching constitutional history leads
us to examine both the reference disci-
plines it depends on and the methods avail -
able to it.

Even though constitutional history may
be studied in specific courses, which are
usually taught in second year in law schools
and institutes of political science, they are
most often linked to a course on constitu-
tional law or the history of law. That link is
what we should focus upon as the expected
benefits of history are strictly related to the
evolutions of those disciplines. Though the
latter have not followed the same pace or
even the same developments, it is useful to
recap their main phases.

For a long time, legal history remained
focused on studying the pre-Revolution
era. This was for reasons of erudition, but
also because of a political attitude — that of
a fascination for monarchy'4. It was only at
the end of the 1980s, and the bicentenary,
that jurists-historians eventually dealt with
1789 and overcame a taboo that took them
back to the School of the Revolution and
the founding moment of modern consti-
tutional law'>. Constitutional law itself has
evolved. It was first centred on the study of
republican and parliamentary institutions,
then from the 1930s it was linked to polit-
ical science and analysed power — how it is
obtained, exercised and transmitted — be-
fore it became juridical and judicialised in
the 1970s under the influence of the Aix
School around Louis Favoreu'®. The impact
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of those changes is clearly seen in the titles
of courses which have evolved from "Histo-
ry of the Institutions’ to ‘Constitution His-
tory” and "History of Constitutional Law™7.

The political history of constitutions
has progressively been enriched with the
guarantee of rights and constitutional liti-
gationlB. That is a known fact. Should that
normative dimension lead to marginalising
the analysis of power? Should the confir-
mation of the French Conseil Constitutionnel
as the guarantor of freedoms and the de-
velopment of research on the past modi-
fy the way a historian looks at the latter?*?
Must the study of the constitutional role of
Parliaments of the Ancien Regime which
fought against absolutism prevail over that
of the principles consecrated by the Rev-
olution? Can those principles — national
sovereignty, separation of powers, human
rights —, which are at the foundation of our
legal culture, be neglected to the benefit of
another history that would be dictated by
the judicialisation of constitutional law?3°
To say it more directly, one cannot serious-
ly rewrite history or delete it. Whatever the
doctrinal or circumstantial stakes, studying
constitutional history means first and fore-
most studying the history of political pow-
er®.

That is how it is considered in the vast
majority of constitutional law textbooks
which regularly place it after the general
theory of the State and main foreign re-
gimes®?. That being said, various methods
can co-exist. The most common way is to
follow chronology before moving onto main
developments on the Fifth Republic. Some
approaches are more original, such as that
of Bernard Chantebout, who thinks that
constitutional history must be ‘relieved
of what is only circumstantial and trivial;
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broadened, since while France has given a
lot to the world, it has also received a lot,
and its experience is better understood
when compared to that of other countries;
and thought anew to avoid the chronologi-
cal study of the succession of regimes hid-
ing the long-term evolution of the nature of
power’?,

The essential merit of that invaluable
excerpt is to remind us that using history
answers complementary objectives. It aims
to highlight the crises that have divided us,
the traditions which have united us and to
give explanatory elements useful to the un-
derstanding of substantive law. Any teach-
ing of constitutional history must be inte-
grated into those two registers while trying
to provide a rationalised perspective. Two
readings of history may in that respect com-
bine their effects —a political reading which
deals with the cyclical tensions between the
executive and legislative powers*# and ale-
gal one which focuses on how constitutional
traditions and creativity are formed?S. Over
time, each of those methods appears to be
necessary as they provide system-creating
tools, which allow to go beyond the simple
level of description, the explanatory virtues
of which are by definition quite limited.

Constitutional history could not pos-
sibly be confined to exclusively examin-
ing constitutional texts, as it should take
the utmost account of political life. From a
historical point of view, it therefore seems
impossible to analyse a constitution with-
out carefully examining the debates that
have led to its adoption. Similarly, if one
does not study practice, it is not possible to
understand to what extent the 1814, Charter
was an evolution towards a parliamenta-
ry regimezé, how in 1879 the ‘Grevy Con-
stitution’ disturbed the frail balance that
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had been established by the Constitutional
Laws of 1875 and revived the revolutionary
tradition of parliamentary sovereignty??,
and how the Fifth Republic gave roots to a
presidential reading of the institutions de-
spite alternations and coalitions?®. These
remarks lead us to focus more precisely on
the issue of the objectives of constitutional
history.

Diverse objectives

Writing or telling constitutional history
may pursue noticeably different objectives.
Forgive us for going back to fundamentals,
but one should not lose sight of the fact that
the content of teaching does not result from
arevealed truth. It depends on the field that
one decides to analyse and on the period of
time one chooses to explore.

What framework to set for one’s in-
vestigation? Should one reject national
approaches and select a more compara-
tive one? The current doctrine is clearly
evolving towards a broadened perspective.
The development of globalisation® as well
as, on a smaller scale, the progress of Eu-
ropeanisation® have logically pushed in
that direction. To only deal with the latter
aspect, the building of Europe has made a
transnational reflection on our institutions
necessary. Many studies that were looking
for a common constitutional heritage have
therefore been conducted®. Fora longtime
they were above all dedicated to fundamen-
tal rights®?, but they are now developing
in the domain of the institutions. Such an
evolution appears mostly to be quite justi-
fied®. However, it seems excessive to assert
that national histories are gone for good>4.
We think on the contrary that they are still
essential, first because the national frame-

work is a crucial historical reference for the
understanding of the concepts of constitu-
tional history, and, second, because until
a new European order emerges, national
history will above any other have the capac-
ity to unite a community of citizens around
shared republican values. At a time when
voter abstention in France reaches worry-
inglevels, it does not seem wise to renounce
that dimension of constitutional history.

That being said, which chronological
limits to choose for one’s teaching? The
terminus a quo is more debatable that the
terminus ad quem. Can one speak of con-
stitutional law in France when there was no
constitution yet, before the first ones were
written, that is, before the end of the 18"
century? The question has been legitimate-
ly raised by Middle Ages specialists who
consider that the lex vel constitutio of August
1374., which set the age of majority for kings,
isalso, more broadly, atext on the organisa-
tion of power35. Even though the limits that
were then considered were not procedural
but ethical ones, one may indeed see that
it was real constitutional work, which was
concerned with giving roots to institutions
over time3®. We must pay close attention to
those faraway origins. However, the Rev-
olution, because of the radical ruptures it
introduced and the important innovations
it created, is the foundation on which our
institutions are established’?. Admittedly it
did not completely erase the past. It none-
theless kept the concept of sovereignty, but,
while inheriting its main characteristics
— unity and indivisibility — from Bodin, it
deprived the King of them and transferred
them to the nation®. In so doing, it indis-
putably opened a new era which was com-
pletely different from that of the Ancien
Regime.
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«Vive la Liberté» : print celebrating the siege of Bastille (Musée Carnavalet)

If Revolution is considered as an in-
augural moment, how far in time should
the analysis extend? Only one answer is
satisfactory on a pedagogical level: it must
be extended until its end, that is, until the
current state of affairs. Teaching consti-
tutional history can only completely reach
its goal if it integrates a reflection on the
present times. It is concretely possible to
measure the institutions of the Fifth Re-
public only by situating them within a com-
plex historical movement, which is rich in
the many constitutional experiments that
existed before them and of which they are
a unheard of synthesis — borrowing from
revolutionary, parliamentary and Caesar-
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ean traditions — and contrasted — a rupture
in some respects and successful realisation
in others®9. Teaching constitutional history
is in that sense much more than practising
alearned activity, it means transmitting the
reflection tools which will allow to under-
stand our society and favouring a long-term
political vision.

Constitutional history and constitutional
law are related in that respect. Current affairs
are no more owned by positivists than his-
tory is by historians. At the juncture of those
disciplines, the connections of which must
be encouraged, constitutional history has a
major role in the training of jurists and, more
broadly, in that of citizens. Let us not sacrifice
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it to the spirit of the times, for, before being
its interpreters, we are its fruit4©.

2. Prospects — why teaching constitutional
history and to whom?

Any professor or defender of their disci-
pline tends to assert that the latter is essen-
tial, useful or fundamental. Then reflecting
on the teaching of constitutional history
makes it necessary to answer a fundamen-
tal question — why do it? What is the aim of
such learning? A practical way of answering
isto present its addressees in order to high-
light how it may contribute to their general
intellectual training and, more precisely, to
the understanding of political phenomena
and history, and to the interpretation of the
law and its transformation. From that per-
spective, constitutional history is first use-
ful to all the citizens as a pedagogical tool,
because it gives them civic culture which
makes it necessary to grasp the main po-
litical and legal concepts of which it is the
matrix. It is then a heuristic and epistemo-
logical tool for the jurist, that is, a means
of discovering the law, especially constitu-
tional law, and understanding how its fun-
damental mechanisms were born. Last, it
is a useful tool not only to understand and
learn our political system and the law, but
also to make them live and evolve. It is its
double empirical and hermeneutic func-
tion for public actors which makes it a guide
of past experiences — from which one may
pick and choose to act —, like a textbook in-
terpreting our Constitution based on histo-
ry without which public actors that judges,
top civil servants and elected representa-
tives are may hardly do.

A pedagogical tool for the civic culture of any
citizen

Constitutional history is an essential part
of political history, a tool to understand
our Constitution and its mechanisms and
a fundamental corpus to conceive its future
evolutions and revisions.

It is a necessary tool for any citizen who
wants to understand where institution-
al balances come from and better grasp
the political life of their country. In many
respects, it is the (sometimes implicit)
backbone of the citizen’s training to pub-
lic affairs and more specifically the repub-
lican and democratic culture. During the
first years of the Third Republic, the stake
was quite well identified by liberal repub-
licans who saw it as a tool to reinforce the
regime in the minds of all the citizens. As
early as 1878, Senator Eugéne Pelletan®’
wrote in his report on Ferdinand Hérold’s
bill, which aimed to create a constitutional
law chair in each law school, that "teaching
constitutional law should be, in France as
in America, the first catechism introduced
in elementary school so that any citizen
who will have to cast a ballot may know the
scope and the limit of their rights from
their childhood’4?. The history of the main
republican principles — which necessar-
ily refers to our constitutional history in
the background — has a natural place in
the republican school as imagined by Ju-
les Ferry43. As early as 188244, the courses
of ‘moral and civic instruction’ resorted to
notions borrowed from our constitutional
history, which are essential for the training
of the citizen. Though the importance of the
moral and civic teaching has varied in the
syllabuses depending on reforms?5, those
notions have remained a keystone because
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those founding texts do not change. The
main republican principles were present
as early as in the Declaration of the Rights
of Man and the Citizen of 26 August 1789,
which is ‘implicitly or explicitly on the
frontispiece of republican constitutions’
as summed up in the famous conclusion of
Commissaire du Gouvernement Corneille in
the Baldy decision4®.

Beyond political history, constitutional
history gives the citizen a comprehension
grid of the operation of our institutions. "All
the constitutions include a combination of
a criticism of passed-away political institu-
tions, a philosophy of power and a particu-
lar diagram of government organisation’7.
To understand the role of the executive,
legislative or judicial branches and their
interactions and relations, it is necessary
to understand the context of the balance
intended by the Constitution, which nec-
essarily refers to the balance — and some-
times the imbalance — that used to exist
and which is often inherited from the text
or the practice that prevailed in the former
Constitution. To give an example, it is to
the instability of governments under the
Fourth Republic — there were twenty-four
of them in eleven years — that the framing
of governmental responsibility provided
for in Article 49 of the Constitution of 4"
October 1958 answersS. Thus, Article 49
section 3, the usefulness of which a citizen
may wonder about today*9, is an answer to
the blockages that could appear under the
Fifth Republic. In that respect, studying the
archives of the preparatory work of the text
of the Fifth Republic shows that it was two
former Presidents of the Council, Pierre
Pflimlin and Guy Mollet, who imagined that
tool that is emblematic of rationalised par-
liamentarianism5°. Constitutional history
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is here merged with the life and political
experience of previous regimes, which are
quite practical to conceive possible 'reme-
dies’ to past issues.

Constitutional history is not only a tool
to understand past or present times, but
also to build the future. Indeed, ‘History is
a gallery of paintings where there are few
originals and many copies,” as Tocqueville
wrote in L'’Ancien Régime et la Révolution>".
Constituents — whether primary of second-
ary — pay special attention to constitutional
history, including comparative history. It
Provides them with many examples of con-
stitutional mechanisms and a set of varia-
tions which are quite rich, on the drafting
level as well as on the balances that were
reached. Analysing the practice of those
constitutions which were tested through
years of the so numerous constitutional cri-
ses of our political history is full of lessons to
be learnt. In reality, constitutions have very
tight relations with the past5*. In 1848 and
1946, references to the debates of the time
of the Revolution were constantly made in
the debates of the constituent assemblies.
In a completely different area, and as a form
of Caesarean memory, the Fifth Republic is
the first of our republics not to have resort-
ed to a constituent assembly, but that does
not mean that constitutional history was
absent from Michel Debré’s reflections, as
is shown in his speech to the Conseil d'Etat
on 27" August 1958, where he explicitly
mentioned the Third Republic to explain
the transformations of the legislative pro-
cedure which would be included into the
Constitution of 4™ October 1958: “The rule
is again that of the Laws of 1875 . Teaching
constitutional history therefore means giv-
ing critical distance and a "gallery of paint-
ings’ from which lessons may be drawn.
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Thus, constitutional history allows to
put our political system and its evolutions
into perspective. While the Constitution
is the backbone of institutional dynamics,
the fundamental rule of the distribution
of powers and their interactions, consti-
tutional history allows a dynamic vision of
it. It is in the light of those constitutional
changes or review that we may understand
the new institutional balances, ruptures
and continuity.

A heuristic and epistemological instrument for
the jurist

Constitutional history has a special impor-
tance in law schools and institutes of po-
litical science. The examination of course
structures shows that it is implicitly or ex-
plicitly present in most syllabuses with a
strong legal component, from the first year
at university. It is at the same time an in-
troduction to the law, because it is taught at
the beginning of the syllabus or because it is
necessary to the understanding of constitu-
tional law, and a guide for its interpretation.

Constitutional law is often one of the
first contacts a student has with legal mat-
ters. Being also among the introduction
courses of the first year of the Bachelor’s,
it is a way in as far as methodology is con-
cerned and a basis for the legal culture of
first-year students. However, while history
may be useful to the citizen, it is necessary
for the student. To decipher the text of the
Constitution of 4™ October 1958, one must
know to what it is an answer and therefore
have elementary knowledge of constitu-
tional history. Very often, introduction
classes to constitutional law are thus about
the birth of the Fifth Republic, between the
institutional crisis of the Fourth Republic

and the war in Algeria. It is a very efficient
pedagogical way in for it allows to give a
very concrete vision of the text and its or-
ganisation — a constitution lives, evolves
and sometimes dies. It evolves to better
reflect the balance of powers the Constitu-
ents wanted or to include concerns of their
time. That dynamics is illustrated by the
plan of the Constitution of 4" October 1958,
in which Title II is about the President of
the Republic, Title III is about the Govern-
ment and only Title IV is about Parliament,
while the latter preceded the other two in
the Constitution of the Fourth Republic53.
To explain the main ruptures General de
Gaulle and Michel Debré wanted, it is again
necessary to call upon history —how to un-
derstand the establishment of a ‘domain of
the law’5* without explaining that the latter
had a limited field in previous constitu-
tions, in compliance with the French légi-
centrisme which for a long time consecrated
the supremacy of the legislative body?55
Whether they study private or public
law, the law students will always have to
draw upon notions of constitutional law
and therefore master the latter’s historical
evolutions to interpret it. It may not be nec-
essary to know them well to be a good tech-
nician. However, to situate the technique
within its political environment, get an
overview, that is, think law as a means to an
end, and not as an end in itself°, history,
and especially constitutional history, is an
essential frame of reference. If one admits
that a constitution is ‘a spirit, institutions,
practice’>?, then that practice is the result of
aspecific context, of a series of events which
will allow to grasp the meaning and inter-
pretation of the Constitution not as a purely
theoretical object but as a living text. It is
possible to consider that “event after event,
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the Algerian affair allowed to define and re-
veal the “logic” of the Constitution. [...] No
war in Algeria, no exceptional circumstanc-
es, and therefore no Constitution of 1958.
No war in Algeria, no inflection, no presi-
dential or presidentialist “meaning” of the
new regime’58. Events are an element from
which the constitutional court may appre-
hend or interpret some provisions of the
very text of the Constitution differently>9.
The event being tightly linked to a specific
moment, to the Koup(')g6°, it cannot be disas-
sociated from the historical context. In that
respect, as Michel Troper underlines in Le
droit et la nécessité, “all Constitution special -
ists are convinced of the importance of the
history of law to understand today’s positive
law’®.

Constitutional history must remain at
the heart of the pedagogical project of law
schools as well as institutes of political
science to continue training enlightened
practicians of public affairs®?,

A symbolic, empirical and hermeneutic
function for public actors

As the Constitution permeates the whole
legal order in keeping with its place in the
hierarchy of norms, understanding its
mechanisms is necessary for practition-
ers of public affairs that judges, civil serv-
ants — in particular top civil servants — and
elected representatives are. One cannot
study constitutional law without including
at least a little constitutional history. The
latter is crucial for those three categories of
actors.

Constitutional history is first a tool for
the interpretation of constitutional law for
judges. Mastering it allows them to keep the
Constitution alive while revealing funda-
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mental principles taken from our republi-
can tradition, which enrich the ‘constitu-
tionality bloc’ and perfect our system. That
is how the Conseil Constitutionnel drew upon
constitutional history to reveal, in a praeto-
rian manner, the ‘fundamental principles
admitted by the laws of the Republic’63 and
the "principles that are especially necessary
to our time'® and which were in the Pre-
amble to the Constitution on 27" October
194.6, to which the Preamble to the Consti-
tution of the Fifth Republic referred. Con-
stitutional historyis at the same time a guide
to interpret constitutional principles and a
means to legitimise that interpretation by
inscribing it within a ‘traditional’ practice,
that is, a long-term one. That hermeneutic
function is found in France and abroad. In
countries where the text of the Constitution
seldom varies, as in the United States®s, the
interpretation of the judges allows to give it
amodern and evolving meaning.

For civil servants and especially senior
civil servants of the national public ser-
vice, mastering the fundamentals of con-
stitutional history is likewise necessary. It
is explicitly or implicitly expected in com-
petitive exams for top civil servants. The
role of constitutional history in syllabuses
shows its importance in the political and
legal knowledge they are expected to mas-
ter to take some distance and conduct their
mission. It allows to understand the origin
of some practices, notions or mechanisms
they will be charged with.

Last but not least, constitutional history
is a crucial element of the political culture
of elected representatives. It is a body of
knowledge they should have, in particu-
lar members of Parliament. It is a cultur-
al background that is particularly present
in the French political imaginary. This is
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shown in the frequent references to the
texts of previous republics in the Assembly
room, or the omnipresence of the French
Revolution and its constitutional debates
which animate it as soon as the Constitution
is said to have to be modified, or that the
Fifth Republic should be ended. More gen-
erally, the revolutionary myth66 — and the
constitutional work it illustrates — remains
omnipresent in the French political life,
no matter the party. On the right, elected
members lay claim to Michel Debré’s con-
stitutional ‘genius’ as to the Constitution of
the Fifth Republic, on the left, the Fourth
Republic and even constitutions which have
never really come into force have been re-
habilitated®? as a democratic ideal, and they
even suggest moving on to a Sixth Republic.
Constitutional history is thus the point of
reference to criticise the system or on the
contrary defend it. To that symbolic value
should be added an ‘empirical’ or experi-
mental one in the past constitutions. They
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taine the second part (Prospects:
why teaching constitutional history
and to whom?).

Constitution of 3-14, September
1791; Constitution of 24 June

at the same time testify to different concep-
tions of the State, the law or institutional
and political balances. Constitutional his-
tory shows multiple nuances of the role of
the President of the Republic or Parliament
or even fundamental rights. Where to draw
inspiration from if not from those multiple,
positive and negative experiences, as mod-
els and anti-models? When the question
of a sweeping revision or a change of Con-
stitution is raised, it is towards history that
members of constituent assemblies turn to
build the future. That constitutional legacy
cannot be ignored. It must be known and
exploited to make the Constitution live and
to perfect its content, like a master’s paint-
ing which would serve as an example for the
formation of a new work. It is not possible
to break away from the past or, on the con-
trary, choose continuation without knowing
history.

1793; Constitution of 5 Fructidor
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the Council of Ministers. As Jean
Gicquel notes, the Government
«as such was superbly ignored,
maybe at most mentioned, under
the generic name of Council of
Ministers». Le sens unique de la
Constitution de la V* République, in
«Titre VII», 1,n. 1, 2018, p. 5.
See for example M. Long, La Loi,
in «La Revue Administrative»,
54, 1. 324, 2001, p. 5661f.

See for example E. Maulin, Cha-
pitre 1. La suprématie de l'organe
législatif, in Eric Maulin (dir.), La
théorie de'Etat de Carré de Malberg,
Paris, Presses Universitaires de
France, 2003, p. 24.3ff.

Given that the law does not existin
itself and that it is not its own end
but a means for the politician. See
Morabito et Defontaine, Qu est-ce
qu une réyolution juridique? cit., p.
209ff.

Press Conference of 31% January
by General De Gaulle.

N. Roussellier, La Constitution
de 1958 allait-elle dans le “sens de
I’Histoire”?, in «Titre VII», 1, n. 1,
2018, p.12.

See for example M. Disant, L'ap-
préhension du temps par la jurispru-
dence du Conseil constitutionnel. A
propos du changement de circons-
tances, in «Les Nouveaux Cahiers
du Conseil constitutionnel», 54,
n. 1, 2017, p. 19ff.

The ‘adequate time’ (‘moment
propice’).

M. Troper, Chapitre IV. Histoire
constitutionnelle et théorie constitu-
tionnelle, in Le droit et la nécessité,
Paris, Presses Universitaires de
France, 2011, p. 269. Further on
in this chapter (p. 274) he adds
that ‘it is commonplace to say
that constitutional law, like other
branches of the law, results from
history.’

Today Legal theory and history
are disassociated, or even isolat-
ed from each other, as if it were
possible to do without the latter
to understand constitutional law
or elaborate a doctrinal reflec-
tion. That disassociation, which
is recent, seems

disputable.
Constitutional theory may hardly
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do without history: they are both
linked. As Denis Baranger rightly
writes, theory <has nothing more
urgent to do than studying histo-
ry», see Lhistoire constitutionnelle
et la science du droit constitutionnel,
cit., p-117.

Decision No71-44 DC of 16 July
1971, a law that complements Ar-
ticles 5 and 7 of the Law of 1* July
1901 on the association contract,
see B. Lecoq-Pujade, 1971, une
révolution de palais?, in «Revue
francaise de droit constitution-
nel», 130, n. 2, 2022, p. 283ff.
Decision No 74-54. DG of 15 Janu-
ary 1975, alaw on abortion.

See for example E. Zoller, Le sens
d’une constitution vu par les Etats-
Unis. Le point de vue des juristes, in
«Titre VII», 1, n. 1, 2018, p. 53ff.
F. Furet, Penser la Révolution fran-
caise, Paris, Gallimard, 1978, 264
p-

The elected members of the La
France Insoumise Party thus reg-
ularly refer to the Mountain Con-
stitution of 24" June 1793.
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Teaching Experiences of Constitutional History in

a Gomparative Perspective — Germany

1. Introduction:  Teaching

Content and Target Audiences

Experiences,

Teaching Constitutional History started
as «Europiische Verfassungsgeschich-
te» (European Constitutional History) in
Passau 2000. At the heart of the nowadays
well established lecture lie the specific Eu-
ropean rationales of historic constitution-
alization processes. The amended Study
and Exam Regulations of the Law Faculty
2022 complemented this course by a sec-
ond lecture on the Contemporary History
of European Integration («Zeitgeschichte
der Europiischen Integration») and fur-
ther English taught courses on the «Rule
and Legal Reasoning in the Western World
with courses on Constitutional Discourse,
Judiciary as Constituted Power, Compara-
tive Constitutional Law post 1945, Common
and Civil Law Methodology, English and
American Common Law and Modern Law
and Political Theory»*. In addition, the au-
thor is in charge of an online programme

ULRIKE MURIG

designed by her, “Klausurenkurs in der
europdischen Rechtsgeschichte” ("exam
questions with regard to European Le-
gal History”, available to students outside
Passau via the Virtual University of Bavaria
(https://www.vhb.org/)?. The latter offers
learning content from all fields of legal
history (including the Roman Law) for the
general audience of all Bavarian universi-
ties and also for the advanced level required
for the first state law examination (the so-
called "Schwerpunktbereich” = area of spe-
cialisation, in the following abbreviated
with SP)3.

In the winter semester 2023/2024,, the
other Bavarian universities offer a vari-
ety of lectures, courses and seminars with
reference to constitutional history, both in
the general curriculum and in the specific
curriculum of the area of specialisation. At
Augsburg University the courses offered
in the field of legal history cover consti-
tutional history including references to
general political science (SP IX, Prof. Dr.
Matthias Rossi), Legal History I (Basics,

GIORNALE DI STORIA COSTITUZIONALE / JOURNAL OF CONSTITUTIONAL HISTORY 47 /12024, pp. 27-52
1SN 1593-0793 / 18BN 978-88-6056-925-7 (print) /15BN 978-88-6056-926-4, (online) / eum - Edizioni Universita di Macerata

Copyright: © 2024, Ulrike MiiRig.

This is an open access, peer-reviewed article distributed under the terms of the Creative Commons Attribution ShareAlike

4.0 International License (CC-BY-SA 4.0).



Prof. Dr. Christoph Becker), Legal History
IT (Roman Legal History and Roman Private
Law, Prof. Dr. Phillip Hellwege), Historical
Foundations of European Legal Systems (SP
I, IX, Prof. Dr. Christoph Becker), Modern
History of Criminal Law (SP IX, V, Prof. Dr.
Arnd Koch), Older History of Criminal Law
(SP IX, V, Prof. Dr. Arnd Koch) and Source
Exegesis of Roman Law (Prof. Dr. Chris-
toph Becker)%. Thus, within the Augsburg
study programme constitutional history
sits within the specialisation area studies.
At Bayreuth University the courses taught
in the field of legal history are as follows:
Legal History, Constitutional History, SPB
XI (including the seminar “Constitutional
History of the Modern Era”, the protag-
onist Prof. Dr. Bernd Kannowski being a
renowed expert for human dignity)5. At
the Friedrich Alexander University Erlan-
gen-Nuremberg the courses offered in the
field of legal history include German legal
history (Chair of Civil Law, German and
European Legal History), constitutional
history (Chair of Canon Law, Constitution-
al and Administrative Law) and Roman le-
gal history (Chair of Civil Law, Roman Law
and Ancient Legal Histoxy)6. At the Ludwig
Maximilians University Munich the cours-
es provided in the field of legal history are
annonced as “German Legal History”, SPB
1.1 Fundamentals of Law: Legal History
(incl. seminars, no constitutional history
expressively announced, but comprised as a
matter of course), SPB 1.2 Fundamentals of
Law: Philosophy of Law and Modern Legal
History?. At Regensburg University philos-
ophy of law is at the forefront of announce-
ments offered, and the local doyen of legal
history, Prof. Dr. Martin Léhnig, stands for
an excellent teaching in constitutional his-
tory, especially in an international context.
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In the summer semester 2023, the seminar
“Contemporary Legal History” took place
as part of the specialisation area, and legal
history in its full richness including consti-
tutional history was provided in the lecture
programme®. At the Julius Maximilians
University Wiirzburg, the university of my
academic teacher Prof. Dr. Dr. he. Diet-
mar Willoweit?, students have access to
the full range of legal and constitutional
history: Legal History I (German and Eu-
ropean Legal and Constitutional History),
Legal History II (European Civil Law Tradi-
tion), Foundations of the Law as a special-
isation'®. All Bavarian law faculties offer
teaching in constitutional history; with a
focus on the comparative range, Augsburg,
Erlangen-Nurnberg, Passau and Wiirzburg
seem to be ahead; this finding is conclud-
ed from the online listings of the last two
semesters, and is in no way intended to
make a statement regarding any standing
of constitutional history in publications or
academic activities outside of university
teaching.

This might be due to the specific chal-
lenges of communicating the European
context to a general or a more advanced,
specialized audience. It is complex to ex-
plain what is the European aspect in dif-
ferent, past constitutionalization pro-
cesses. Simple answers are not an option,
as «[e]verything colossal and uniform is
clearly un-European» (Oskar Halecki)"'.
Rather, the diversity of levels of consti-
tution-building processes appears to be
specifically European compared to the
developments of Byzantine, Mongolian,
Ottoman or Great Russian neighbours. In
Europe small countries, city-states or fed-
erative entities have been constitutional
players producing normatively shaped ar-



MuRig

eas of rule, next to empires and nations.
Thus, the pluralistic rivalry of powers has
always been the motor of power-forming
structures, as well as a drive for the growth
of single state powers'?; any aspiration for
hegemony was combatted, precluded or at
least not permanent due to aristocratic and
other competitors, be it the Habsburg world
empire of the 16™ century or the French he-
gemonic efforts under Louis XIV, be it the
French revolutionary armies or the Napo-
leonic troops.

2. Challenges of the European Context

Analyzing the specific European ration-
ales of past constitutionalization needs an
etymological reconsideration of context in
the original Latin sense of contevere: weave
together, link, connect. Taking such an in-
tegrall?’ observing approach towards vari-
ous, sometimes disparate historic develop-
ments corresponds to the hypothesis that
the European context amounts to a certain
kind of self-identification. Europe seems
to be (only) the idea of those who feel Eu-
ropean towards others. This idea, though,
has no given reference; there is no precise
geographical determination: Europe is a
peninsula of the Eurasian landmass'4. The
eastern border lacks immutable realities,
and its vagueness due to thought conven-
tions becomes all the more painfully aware
in the current Ukraine war's.

Taking such an integral observing ap-
proach (contexere) meetsthe response struc-
tures of law and constitutional formation.
Domination and its constituted regulation
never arise or exist in themselves. Rather,
they evade any ontological absolutisation'®

due to the immanent relatedness of hu-
man beings (towards other human beings,
to materials, to the natural environment or
to transcendental levels)'7. Supplementing
earlier research on the functionality of law
as a language-bound instrument to shape
a political sphere of rule'® or on the broad
understanding of constitution formation
beyond norm-related textuality'9 further
explanation is needed on the response
structures of legal and constitutional for-
mation®°. Law creation results from sub-
jective entitlements, asserted or disputed
in the case of conflict*'; the decisive ar-
guments amount to a web of legal customs
according to the conceptual world of the
historical contemporaries. Since law hap-
pens to be in language, a pragmatic lin-
guistic approach®?* is focused on the form-
ative power of words; this addresses — far
beyond the Brunner/Kosseleck interest
in ‘key terms’®® — the building of political
spheres of rule through the determina-
tion of meanings, contextualisation and
semantic networks of relationships. Due
to the lack of literacy of the (historical)
common man non-verbal communication
about constituting a community by means
of art and architecture is included in the
lecture hall**.

In doing so, teaching specific Europe-
an rationales of historic constitutionaliza-
tion processes is neither concerned with
any relativistic Foucaultian scepticism to-
wards institutionalized consistency of ex-
pressions nor with any phenomenological
subjectivism as within the early Annales of
Marc Bloch. Rather, the functional access to
the protective rationales, the focus on con-
flict situations and conflicting interests
distinguishes the teaching of European
Constitutional History from general expla-
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nations about historic institutions, legal or
social historian analyses and politological
comparisons of historical systems of gov-
ernment.

The following considerations on spe-
cific European rationales of historic con-
stitutionalization processes start with the
Basics of Europe as an Idea without given
reference (III.), and deal with the Euro-
pean Commingling of Culture and Pol-
itics (IV.). Finally, an outlook onto the
Impulses for the Future of Europe (V.)
complete the deliberations on the specific
challenges of teaching constitutional his-
tory on a comparative European scale.

3. The Basics of Europe as an Idea without
Given Reference

The abduction of the beautiful Phoeni-
cian daughter from Sidon (today Lebanon)
to Crete on the bull’s back of Zeus is not
only the legendary origin of the Minoan
advanced civilisation. Rather, it alludes
to a fundamental peculiarity of Europe as
an idea of self-identification: Europe as
an idea without given reference emerges
in the reflection on its borders?®. As any
‘structures of justification™? depend on the
orientation towards the opposite it is not by
chance that the so-called Europa saga hap-
pens to have its origins in a cultural clash
with influences from outside (for Crete:
from the Near East, the Levant and Africa).

All historic uses of European identifica-
tion correspond with demarcation against
the Non-Europeans. This will be illustrat-
ed in this article in accordance with various
sources all over the centuries.
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3.1 Hellenising Identifications

For the ancient Greeks, neither law nor
Europe played a role. For those, who con-
sider themselves to be Europeans, ancient
Greece is associated with the emergence
of writing, the Socratic questioning of
self-awareness (Gnothi seauton), the legal
philosophical foundations by Plato and Ar-
istotle, and the Herodotean, mythological
exaltation of Greek freedom (leutheria)
in contrast to the Persian oppression.
Through the mediation of Neoplatonism,
Stoic philosophy and early medieval pa-
tristics these basics agglomerated into a
specific European preference for individ-
uality over any collective, and for freedom
over any (constituted) state power. Never-
theless, it seems questionable whether this
preference was only triggered in the Eu-
rope wide sympathy for the Greek struggle
for freedom from Ottoman oppression in
the 19" century.

3.1.1 Cradle of European Writing

It is true that the Minoans were the first
Europeans who had known how to write,
and the fabulous ride on the bull’s back
perpetuates the thereto related initiating
impulses from the Near East. Of course,
the exact routes remain to be research de-
siderata?®. For those interested in consti-
tutional history, though, it is sufficient to
understand how the Greek alphabet has
developed from the Phoenician letters®9,
and how the first has godfathered the Lat-
in and the Cyrillic*°. Despite our pres-
ent ignorance about the Minoan Linear A
Crete is to be appreciated as the cradle of



MuRig

European writing?”. Most probably, it has
been the Minoan abstraction of phonetic
complexes’? away from the ideogrammat-
ic correspondence of hieroglyphic char-
acters® that contributed to the efficiency
of European languages in developing legal
terms. This may be studied from the ear-
liest written statutes, like those of Gortyn
500 BC34, Interestingly enough, it was the
use of the Asia Minor Ionic alphabet (with
its 24, characters) for the recording of legal
texts in Athens in 403 BC that established a
common Greek alphabet35.

3.1.2 Democratic Idealisation of the Polis

Even if the Attic polis has little in common
with today’s representative democracies>®,
the neoclassicist parliamentary style with
its balanced proportions according to the
golden ratio (proportio divina) is its archi-
tectural reminiscence all over Europe’.
The Greek concept of democratia (rule of
the people) shows an early synonymy with
politeia (constitution) as well as a conceptu-
al proximity to isonomia (equality through
1aw)38. Its crucial goal is justice as the
highest value, «represented by the state,
in which the happiness of the individual is
determined by the good of the whole»>9. In
this the cave allegory (in the Platonic Po-
liteia)4°, the charioteer metaphor (in the
Platonic dialogue Phaidros)*' and the Ar-
istotelean state forms theory#* concur — the
latter including the Attic radical democratic
distribution of offices according to lots and
rotation??.

The democratic idealisation of the polis
includes a further basic narrative tradition:
one’s dignity lies in obeying the decisions

of the people’s assembly (ékklesia) by one’s
own free will. This has been immortalised
in the Platonic Apology by the Socratic de-
cision in favour of the cup of hemlock and
against flight. Often before his final sympa-
thy for the Attic statutes Socrates has tak-
en a stand for their legitimatory strength
(nomoi ischyrot) due to practical reason
(phronésis)**, contrary to the sophistical
mockery of Attic ‘statute making’. At the
same time, the earliest relativisation of
unjust law became discussed*5. Europeans
owe to the Greek theatre not only the proso-
pon as the ethymological basis for the con-
ceptualisation of the person4® but also the
<holy wrath»47 of the Antigone.

Tobeveryprecise: The Greek antique has
coined legal philosophy, but not European
legal thinking. Tonian natural phﬂosophy48
reached rational scientific abstractions
by looking for the primordial substance,
from which the diversity of all sensually
perceptible phenomena was to be derived
in an explanatory manner. Law was not yet
part of this. It had been only the Ciceroni-
an natural law Giustitia natura), schooled on
the Platonic and Stoic philosophy49, that
explained natural law as the ideas of justice
common to all men (consensus omnium)5°,
to be the inherent rationality (ratio scripta)
of the classic Roman law, promoting there-
by not only the antique Roman claim to
govern the Imperium Romanum, but also
the attractiveness of its medieval learned
version for medieval emperors. Before the
reception of the learned law any differenti-
ation of law, from the ‘inherently right’ was
unknown and inconceivable.
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3.1.3 Contrasting Greek Freedom with Persian

Oppression

Both Greek antiquity>' and contemporary
discourses>® have known and know a cli-
chéd contrasting of Greek freedom with
Persian oppression, a kind of (idealised)
understanding of freedom as a right to jus-
tification instead of any (barbaric)5® sub-
jection to rulers’ commands. This was first
found in Herodotus’ account>4 of the Per-
sian Wars (VI 102). Thus, it originates from
the same century as the mentioned first
writing of the city statutes, the premiere of
Antigone, the beginnings of lonian natural
philosophy and the sophistic relativisation
of democratic "statutemaking’ in the Attic
poleisss. Herodotus puts it into the mouth of
Demaratos, a Greek serving in the Persian
army, that freedom (éleutheria) together
with wisdom (sophia)5° enabled the Greeks
under Themistocles to win at Salamis57, de-
spite all the Persian technical superiority.
None of the Near Eastern languages knows
an equivalent for the Greek ‘éleutheria’.
And the etymological connection between
«free» and <«belonging to the people»
also fits in with this: the Mycenaean Greek
(=Linear B) dletitheros is originally related
to Latin liber «free» and meant something
like «belonging to the people» in the basic
Indo-European language (where *h1 leud" -
is reconstructed)5®.

Not factuality, but the “threatening oth-
er’ seems to motivate the (European) iden-
tification pattern in favour of freedom.
Herodotus’ mythological -symptomatic
reminder of the «incompatibility of the
culture of the Occident with Eastern bar-
barism»59 did not aim at any geographical
factuality; all the more so, as the later cau-
sality claim of Thucydidean historiography
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has still been unknown. Rather, the west
coast of Asia Minor including the offshore
lonian islands and thus geographically Asia
was the home of the Presocratics®®, who
had been the very first with a rational desire
for knowledge. And it is only from the Per-
sian point of view that Herodotus equates
Greece with Europe; for the Greeks® them-
selves, areference to Europe played no role,
neither in Marathon, nor at Thermopylae,
nor before Salamis.

3.2. Rationality Mediated by the Latin
Christianity (universitas christiana)

3.2.1 Christian Charge of the Frankish Empire

Neither for Alexander the Great’s empire
nor for the Romans and their world em-
pire Europe has been a reference point. It
is only after the end of the Western Roman
Empire that Europe reappears in the sourc-
es — again as a term of identification in a
‘perceived’ threat from the East: Islam had
spread from Arabia (especially due to its
cultural and scientific progressiveness) via
the Maghreb to Spain®?, and its expansion-
ist urge beyond the Pyrenees encountered
Francogallia, which had been Latin-Chris-
tian since Clovis’ baptism in 496/98. In
the defensive battle at Tours and Poitiers
in 732, the Franks led by the Carolingian
house-meier Charles Martell called them-
selves «Europeans», for the first time in
the Latinized form <<Europaeenses>>63. Nev-
ertheless, one should be critically aware
of retrospect&f longings for a narrative of
a world-historical victory over the ‘ene-
mies of Christianity’®s, — probably also to
legitimise the Carolingian usurpation of
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5™ century BCE Greek red-figure pottery vase showing the myth of Europa and Zeus disguised as a bull (Tarquinia

Archaeological Museum, Italy)

the Merovingian kingship. It hardly corre-
sponds to the facts of military history that
Christian Gaul would have been in danger
of being overrun. Rather, the Christian
hallmark of the emerging European impe-
rium occidentale appears to be a well prop-
agated justification, as it is the «superi-
ority of the justification structure>>66, that
makes an ideology. Therefore, some truth

lies in Hobbes’ sarcasm that the «papacy is
no other than the Ghost of the deceased Ro-
man Empire sitting crowned upon the grave
thereof»©7

It is the reference to Europe that vests
the Frankish emperorship with a Chris-
tian ‘charge’. When claiming the (Western)
Roman imperial title, Charlemagne calls
himself pater Europae. The imperial claim
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to rule over the gens latina (or the tota lati-
nitas) is formulated as «Renovatio Imperii
Romani» in the circumscription of Charle-
magne’s seal. It was the reference to Rome
and Latinity68 that made the late antique
idea of empire usable for the rise of the
Frankish emperor69. This early medieval
European identification with the Latin ec-
clesia has nothing to do with the imperi-
al-ecclesiastical symphonia of the Eastern
Roman emperor. Rather, the integrating
effect of Latinity can be exemplified by the
difference of the Slavia latina from the Sla-
via orthodoxa: While Latin as written lingua
franca provided access to the antique mas-
terminds, the Roman legal terminology and
standardizable hierarchizations?®, (Old)
Church Slavonic was an archaic dialect of
the Bulgarian Slavonic; though intelligible
in all spoken Slavic languages?, it has never
allowed any lordly standardizations, be it as
aliturgical or legal language.

The “propagandistic’ Christian ‘charge’
can also be comprehended by the legiti-
mizing integration of the Western emper-
orship into the Augustinian ordinatio ad
UnumT? it connects the Platonic primordial
idea with the Christian creator God: philo-
sophical universality met all-encompass-
ing catholizism (in the original wording of
katholikés: katd .according” and (hdlos)
stotal, complete”). Such a ‘celestial orien-
tation’ towards the civitas dei included the
very wordly claim to subordinate the class
hierarchy73 to the Frankish emperorship
in the irrevocable sense of the Augustinian
ut non conturbaretur ordo?®. The same is true
for the designation of Charlemagne as pater
fidelium in the double meaning of the Lat-
in fidelis «<loyal» (in the feudal sense) and
«faithful» (in the religious sense) 75, Nev-
ertheless, the religious-political unity76 of
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the early medieval res publica christiana has
faced the fundamental duality between God
and world?, a salvatory individualism?®
and the upgrade of personhood to the image
of God (imago Dei) -appreciation’.

Additionally, there is no contradic-
tion between faith and recognition in the
(medieval scholastic) rationalism of the
Latin Christian book religion8°, and the
questioning of an argumentative theolo-
gy®" makes the church (ecclesia) a semper
reformanda one. The Thomasian unity of
faith and knowledge (fides et intellectus)®?,
relying on the necessity of the general and
the contingency of the individual®?, moti-
vated a kind of ‘learning mode ® within the
Latin Christianity. This is not meant in a
naive trivialization of military atrocities in
the name of the Christian faith. Rather, the
expression ‘learning mode’ addresses the
(typical European) legitimising reference
back to fundamental traditions — in short:
Jerusalem, Athens and Rome — and the
therein comprised emancipatory potential
of renaissances and reformations. From
my point of view, European constitutional
history owes a good amount of premodern
individualism to the rationality of the me-
dieval Latin Christian book theology85, and
it would be a tackling research project to
extend the Jellinek thesis®® far back beyond
the enlightenment.

As already rooted in the mentioned du-
alism of heavenly and wordly realms (be-
tween imperial assets and God’s ones)®7,
the salvatory individualism® and the ima-
go dei-sacralization of personhood, there
seems to be a specific European trust in
or readiness for secularisation®?. The idea
of creation declared as ldgos (Prologue to
the Gospel of John) has always motivat-
ed a Christian demythologisation of the
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world: nature is ‘God’s second book’, to be
directly ‘revealed’ in its experimental de-
terminability9°. Even if the official church
has been hostile to science and Gallilei’s
excommunication was only withdrawn
in 1992, there is a major impact of Chris-
tianity to make European constitutional
history profitting from a secularization or
mathematization of natural law. Facing the
Spanish conquests in South America, the
masterminds in late Spanish scholasticism
enforce an ‘eccentric’* argumentation of
the Indians’ ‘just’ defensive war against the
Spanish conquistaderos (Vitoria, de Indis
I/1,1, 1), and Hugo Grotius’ law of nations
<etiamsi deus non daretur>» (IBP Prol. 11)
is based on the natural human freedom to
act voluntarily according to the natural law,
valid irrespective of God’s existence?>.

3.2.2 The Church’s Interest in Wordly Power
Affairs and the Worldly Interest in Church’s

Affairs

Beyond the decisive contribution to the
European rational concept of justice?’, a
further specific rationality of Latin Chris-
tianity can be observed from the papal ap-
proval of the legitimacy of the Carolingian
rule: ‘obedience’ produced order, and it
was in the literal sense here that it mattered
(oboedientia, Latin deriving from listening
audire). Namely, via a papal wisdom Pope
Zacharias answered%4, that it is preferable
to call the one who has the power (potestas)
the king over the one with the mere royal
title (auctoritas), <so that the order is not
disturbed» (the Augustianian ut non con-
turbaretur ordo, De civitate Dei, 1. 19, c. 13).
Thus preventing the 751-coup to be inter-

preted as dangerous precedent, the papal
wisdom legitimized the usurpatory replace-
ment of the Merovingians by the Carolingi-
an house magistrates (majores domus)95 and
made Pippin III (r. 751-768) king.
However, this event was so sensitive, as
it meant, in fact, breaking one’s oath of f1-
delity towards one’s king, that Pippin need-
ed an extra covenant with the divine, relying
onthe papal apostolic authority. He became
the first Frankish king to receive a Pope’s
visit at his court 753, and to be anointed
in St. Denis 754 for his help against the
Lombard threat to the Byzantine exarchate.
Even though such annoiting rituals (con-
secrationes) had been in use in Visigothic
Spain and Ireland, the particular redress
to the Old testament allowed the contem-
porary imagination of a special Carolinian
royal dignity as a "New David’ (Noyus David).
The exchange of papal estates (Patri-
monium Petri) for anointing might be too
simplified9°. Yet, the formulaic reference
to the origin of the Frankish kingship ‘by
God’s grace’ (Dei gratia) arose around the
Frankish royal-papal alliance of interests.
The Carolingians’ recognition as the right-
ful Frankish kings was ennobled by their
protective function for Rome (Patricius Ro-
manorum), the Frankish church introduced
the Roman liturgy instead of the Gallican
one. The Frankish guarantee for the Papal
States (so-called Pippine Donation) ena-
bled the Roman emancipation from Eastern
Rome. The alliance between the Frankish
kingship (774 together with the Lombard
crown) and the Papal Church amounted to a
continuum in ‘occidental” imperial politics:
both the Latin Church and the Roman Em-
pire are the decisive universal identities of
Carolingian Europe??, and their ‘transfer’
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via the translatio imperii Romanorum was
only logical.

There are two remarkable traces of the
Latin church’s interference with wordly
power structures, contributing to specific
European rationales of Constitutional his-
tory: the political signature of Latin episco-
pal structures (infra 3.2.2.1) and top down
standardizations via Latinity (infra 3.2.2.2).
The latter’s spread was forstered not only by
the Papal rule via jurisdiction, but also by
the Frankish kingship (Carolingian renais-
sance) on the basis of extending monaster-
ies to academic learning centers.

3.2.2.1 Political Signature of Latin Episcopal
Structures

Organizing Frankish rule between the Pyre-
nees and the Weser relied on the city-based
episcopal structure of the Roman Church98,
The dioceses offered reference points for
territorial competences, and the canon-
istic adoption of the Roman iurisdictio for
episcopal jurisdiction?? took place at a time
when the concept of "border, frontier, frontiere,
frontera, frontiera’ has still been completely
unknown'°®. In the old Roman centers, the
office of bishop and the rule of the city co-
incided often under the influence of local
nobility. It was exactly this continuity as an
ancient provincial capital, whereby Reims
(documented as abishop’s see since 314,) has
established itself as the baptismal site of the
Merovingian king Clovis and as the corona-
tion church of the French Capetian kings.
The singularity of the bishops’ local seats
within the Roman administrative tradition of
the provinces with their suburbs (civitates)
promoted not only the ecclesiastical terri-
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torialization, but also fostered the special
position of the Frankish and later German
bishops, who increasingly exercised rule in
a secular sense and finally became impe-
rial princes. Thereby, the Frankish regnum
Europae was distinguishable from its Celtic,
Slavic, Scandinavian and Baltic neighbours,
and the latters’ connection to Europe around
1000 required Latin Christianisation.

3.2.2.2 Standardisation through Scientific,
Legal and Liturgical Language

The Latinity of the Roman canonical church
order provided the Carolingians with lordly
standardisations, — be it the specifications
for auniform liturgical language (unitas)'®*,
be it the regularity of the Greogorian chant
(cantus Romanus) for the singing (conso-
nantia)'°?.

In addition, general schools'® be-
came established at the cathedral chapters
(787 Epistula Litteris Colendis)'°%, to spread
knowledge of antique and scripture-based
Latinity (Carolingian Renaissance). This
turned monasteries into cultural insti-
tutions, as at Fulda, Lorsch, Reichenau,
St. Gall, Weikenburg and Murbach in Al-
sace. Thereby, the Frankish school sys-
tem at monasteries and cathedral schools
amounted to a nucleus of scholasticism. On
the other hand the scholastic credo ut intel-
ligam'®5 strengthened the royal rule’©® and
helped a great deal to consolidate the im-
perial patronage over the Church: Through
privileges with immunity and later imperial
immediacy, imperial abbeys were closely
bound to the king’s rule. The bishops were
appointed with royal involvement. Abbots
and bishops became appointed as vassals
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and subjected to the (secular) oath of alle-
giance, imperial synods met under imperial
presidency'°7.

Though, rationality and willingness to
learn never existed vis-a-vis the Judaism
of Christ, and even nowadays Jewish influ-
ences on Furopean constitutional history
are still a research desideratum'®®, even
though the terminology of the so-called
‘European Age of the Jews™°? is well known.
The Passau teaching and this essay do not
offer more than some superficial sketches,
though they hope to be essential and to trig-
ger further attention.

3.2.3 Jewish Distinctiveness due to a Focus on
Religious Identity and Specific Settlements

The Jewish religion is older than any con-
stitutional processes in Europe, and signif-
icant influences are hard to spot, as Hebrew
law contrary to canon law has never cared
about the concurrence with or legitimiza-
tion of wordly ruling''®. Rather due to its
divine revelation, Hebrew law has always
been eager to remain true to itself and
kept away from ‘statal business’. However,
it is shortsighted to settle for an exclusive
Christian authorship for European legal
terms and constitutional thinking. It was a
mixture of salvation ideas by prophetic Ju-
daism and Christian narratives that made
up the empires’ sequence according to the
Second Epistle to the Thessalonians (the
Pantocrator Christ overcoming the Roman
Empire)'"', which served as a narrative to
legitimize the Carolingian emperorship. In
adition, there is an obvious contribution by
the Mishnah (2 till 3" century CE=-AC)"'?
to ‘sanctify’ human individuality by like-

ness, even though the ideas of the true es-
sence of being human differ widely“?’.

As a unique religious community with
international trade contacts, good language
skills and medical talents'*4, the Jews live
under various legal ideas based directly on
God’s Word (Halacha=the path to follow)"'5
and various interpretations’®, indepen-
dent from secular statehood'?. The dias-
pora- or even more exile-situation hands
down a kind of "apocalyptic mentality’, be
it the perceived intimidation of religious
identity“g, be it the exposure to foreign
domination'. Early medieval crusades
have forstered Christian revenge phan-
tasies for a ‘murdererd’” God'*°, and the
historic rise of the money economy'*' wit-
nessed resentments against the so-called
usury and interest transactions by Jews.

Their settlement via economic privi-
leges has always been an essential factor
for the ‘segregation’ of Jewish communi-
ties**?. Privileging by the king meant im-
mediate royal protection — by jurisdiction
and royal ban e.g. in the later Hohenstaufen
chancery. There was also the well estab-
lished practice to include the Jews in land
peace regulations (Landfriedensregelungen).
Thus, settlement by privileging resulted in
a network of competing protective powers.
Aslong as their balance was preserved (and
even if pitted against each other) the Jewish
communities could gain advantages, which
often motivated envy. When the balance
broke down, persecution or expulsion hap-
pened, and any rationality as argued for in
the previous sections seems to have been
forgotten.

Putting the analyzed European iden-
tification patterns in a nutshell, a specific
European swap of levels becomes obvious:
mixing cultural and political levels and
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‘selling’ cultural matches as political ac-
cordances. The lingustistic abstractness
of Latin, still nowadays the common root
of many European languages, left enough
space for this. The formative influence of
standardizing constitutional notions re-
sulted significantly out of its distinctive-
ness from the oral naming of practical re-
alities. Beyond the liturgical, literary and
scientific standardization (supra) there
is a special constitutional impact of this
‘linguistic gap’. No other constitutionally
coherent area apart from Europe has been
embossed in such a way by the difference
between a learned written language and the
orally spoken uniform dialects. This might
be one reason for a specific European “con-
fusion’ to take cultural concordance as a
substitute for political unification.

4. The European Commingling of Culture and
Politics

At Charlemagne’s court, Europe was the
cultural label for the Christian Frankish do-
minion between the Rhineland and north-
ern Italy, and denominated a vast inco-
herent domain as different from its pagan
neighbours, but also from Byzantium and
from the Christendom'? as a whole. Inter-
estingly enough, the 1951 map of the origi-
nal Coal and Steel Community corresponds
pretty closely to the areas of the Carolingian
‘Empire’. No historian would be ready to
reformulate the previous sentence by using
the term ‘borders’ of the Carolingian Em-
pire, as it has been tied together by and onto
the person of Charles. Significantly, it is the
name of Charles that has entered the Slavic
languages as the generic term for 'king, rul-
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er’ via the assumed Common Slavic korlj**4.
The ruler’s person as political programme
isnotuncommon to medieval constitution-
al thinking, but for the Frankish Carolingi-
an Empire a further observation seems jus-
tified: according to the Carolingian sources
it is quite likely, that the universal identi-
ties Holy and Roman left no room (and no
need) for any further supra-regional con-
notation of the Frankish claim to rule. This
assumption can be examined by means of
the following arguments: The instrumen-
talization of the ancient educational canon
for the renaissance of the Roman imperi-
al idea made the translatio not only a unity
of thought, but motivated ‘thought’ unity;
the medieval canon ordinabiliter habitum
met the Augustinian ordinatio ad unum'3.
This combination resulted in a standard-
ized definitory framework for organizing
rule, — abstract from the concrete everyday
realities; thereby, kingship amounted con-
ceptually to an autocracy, when (and even
if) the Merovingians «in Latin European
post-Roman societies ... [were still] mul-
ti-rulers rather than autocrats>*2°.

The linguistic abstractness to derivate
regnum from royal autocracy was owed to
the fact that Latin is the patristic and the
scholastic language, as well as the legalized
means of communication by the papal legal
church (via the decretals). At the very same
time when the synonymy of Latin writing
with rational, abstract, nuanced and strictly
logical expression has started'*7, the Car-
olingian minuscule — still present today in
Times New Roman - (font) —has offered the
appropriate tool to provide every monas-
tery with an authentic copy of the Rule of St.
Benedict.

This difference or even more distinc-
tiveness of written Latin from local dialects
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and indigenous languages is a European pe-
culiarity, especially in regard to the consti-
tutional naminglzg. Only from the 6™ cen-
tury onwards, there emerges a vulgar oral
Latin variant, coincidently with the leges
barbarorum of the Migration Period. Inter-
estingly and from my point of view not by
chance, Frankish Latin writing amounted
to a bulwark against the regional differen-
tiation of spoken vulgar Latin in the times
between the Lex Salica (511) and the Aachen
Capitular (811) — or roughly between the
Merovingian royal baptism in 498 and the
Carolingian imperial coronation in 8oo. It
is therefore no surprise, that only from the
9™ century the earliest uses of French'9,
Spanish, Catalan, Portuguese, Romanian,
can be traced*®°.

Additionally, in later centuries the cul-
tural unity on the basis of the Latin lingua
franca prevailed. It remained the learned
language at the first universities Bologna,
Oxford and Paris, and still half a millenni-
um later than those medieval foundations
Latin frames legal arguments and debates,
even though the usus modernus produced
the first vernacular lectures for the pro-
spective iurisperiti. Also, scientific classics
(Copernicus 1543'%", Galilei 1610'3, Kepler
1619'33, Bacon 1620'34, Newton 1687'%3)
and further mathematical works of later
centuries (Euler 1744/46136, Gauss 1801'37)
addressed their readers in Latin.

Even if today’s Europeans have noth-
ing to do with Christianity or the France of
the V* Republic has even elevated laicism
(laicité) to a constitutional principlel?’g, the
(Latin) linguistic contexts™>9 of Catholic
Christianity run by the Papal Church re-
main the historic fundaments that have en-
abled the adoption of late antique structures
of rule and law in the Roman-Germanic

synthesis of the Franks'4°. This integration
effect of Latinity'4' has borrowed from its
coexistence with and difference from the
spoken colloquial languages, which shape
the world of experience and the immedi-
ate reality of life of the contemporaries;
it enabled cultural unity without political
subjugation'4?. This might be regarded as a
specific strength, but it also comprises the
pitfall of “covering’ political diversity up to
and including pettiness with scientifical-
ly shaped legal-cultural unity. Therefore,
«Shallow Europe» (Umberto Eco, La Stam-
pa 2012)143, takes cultural unity already for
a granted political unity, all too familiar
with Eco’s pointed statement that «we are
European by culture... we must remember
that it is culture, not war, that forges our
identity». In my point of view, it is exactly
the commingling of culture and politics,
that the contemporary integration process
of the European Union, oscillating between
afederal union and united European states,
still "suffers’ from.

The commingling of culture and pol-
itics might be owed to Europe’s origin as
an idea (of self-identification) without
given (political) reference (supra). This
can be observed in the centuries, follow-
ing the Carolingian integration of medieval
Europe. After the Carolingians, the term
‘Europe’ lost its identification function'44.
It was not until the fall of Constantinople
in 14,53 that "Europe’ as the ‘signal word’
against the ‘danger from the East’ was back
in yogue. Enea Silvio Piccolomini, the later
Pope Pius II, projected the cultural level
of identification'#5 onto the spiritual-re-
ligious unity of Christianity; in his speech
at the Frankfurt Turks’ Day in 1454, he
used this bracket between cultural and re-
ligious unity as if «Furope, fatherland, our
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own house, our abode» 46

dominion. This crossing of cultural and
political levels sprouted a wide variety of
blossoms. Listening to Schiller’s inaugural
lecture in Jena (1789)'47, the cultural claim
to «bringthe light» to other peoples, as the
Enlightenment metaphor implies, was the
breeding ground for political exploitation
via colonisation. The Sturm und Drang had
only known the nation, the fatherland. The
latter also applies to Napoleon, the 19™ cen-
tury “choreographer’ of Europe: France (but
not Europe) was the decisive political factor
in asserting his imperial claims. The lack-
ing political idea of Europe also accompa-
nied the 'legal-cultural European imprint’
on the constitutional making of America. It
was the familiarity of the founding fathers
with Furopean antiquity that has shaped the
representative form of the republic in the
union of initially 13 states'4. Their educat-
ed bourgeois caution towards the people as
sovereign caused the ‘almost hidden’ ref-
erence to popular sovereignty in the initial
wording of the 1787 text, balanced with the
(learned) trust in a meritocracy of judges
and representatives, which also permeates
the federalist papers penned by Alexander
Hamilton, James Madison and John Jay un-
derthe common pseudonym “Publius”. The
worldwide ‘triumphal march’ of freedom
and democracy, associated with «the old
continent» (Goethe Tame Xenia)'49 since
the Herodotean narratives of the Persian
wars, left Europe between French revolu-
tionary turmoil, monarchical sovereignty
and longings for safety, varieties of co-de-
termination (also including aristocratic
brotherhood like in the Polish May Consti-
tution of 1791), or the Kantian republican-
ism, to which the French credo of freedom
through participation in the volonté générale

were a political

4.0

Fondamenti

together with the explosive power of the tri-
ad «liberty, equality, fraternity» sounded
monstrous. These uncertainties of the ‘Zei-
tenwende/turn of time’ between the late 18™
and the early 19™ centuries triggered the
romantic movement; and for its German
protagonists Novalis'5® and Schlegels' it
was the topos of a European Christian Occi-
dent that became revived, without any con-
crete political conclusions in the sources of
the 19" century.

5. Outlook: Impulses for the Future of Europe

Only after the National Socialist reign of
terror, the world war traumas and the di-
vision by the Iron Curtain does Europe be-
come a political idea in which the impulse
to unite for reconciliation and peace among
the peoples manifests itself. What unites
the Europeans, who until 1989 were the
Western, Fastern, Southern and Northern
Europeans? For some, the Herodotus mo-
tif, danger from the Fast, plays an impor-
tant role, for others the romantic motif of
the Christian Occident. In the political pro-
cesses themselves, however, the Enlight-
enment tradition prevails'5*. The states
that have joined together in the Furopean
and Atlantic associations demand from
each other the recognition of human rights,
the rule of law, democracy and a competi-
tion-oriented but anti-monopolistic mar-
ket economy. Since 1989, however, the
situation has changed fundamentally. The
East Central European and Eastern Euro-
pean countries have joined the Atlantic and
European associations. Beyond the logic of
European legal Art. 7 procedures or budget
blockades, the core issue is a self-defini-
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tion of the Europeans. For this, a Western
European re-labelling of former socialist
countries cannot suffice. This only feeds
ethnicism and nationalisms or a post-com-
munist decadence bashing of the so-called
Western world, in which anti-modern re-
sentments combine with post-communist
nostalgia and ecclesiastical claims to prop-
erty preservation; what else unites us as Eu-
ropeans?

This essay is an attempt to answer this
from the perspective of constitutional his-
tory. It might come to an end by highlight-
ingthe overall aim of teaching constitution-
al history in a comparative perspective: To
contribute to the self-awareness of young
Europeans and their responsibility within
a new’ world. By ‘responsibility’ (literally:
how to respond to the world) I mean the tol-
erance of ambiguity as the essential teach-
ing topic's.

This leads us back to the starting point
of hellenising identifications and their tri-
as of writing, democracy and liberty: Le-
gally translating human dignity’s essence

into respectfulness for the individuality
of others to the others’ condition builds
on the ‘tolerance of ambiguity”M, which
bars democracies from totalitarian degen-
erations'5. Any tolerating of intolerance
would undermine any critical rationalism
in open societies'®. This is all the more
urgent as there is no immunity of democra-
cies against totalitarian distortions'>?. Dig-
nity’s legal practicability can be established
via the ‘right to justification’5® also offer-
ing a modern translation of the constitutive
cliché of European freedom (contrasted to
Chinese, Russian oppression). Such a cat-
egorical right to justification reminds us
of the Socratean trust in the practical rea-
son (phronésis), and it is also the essence of
statehood respecting its people as being its
author, rather than treating them merely as
the ‘'means of the state’. Civic self-mastery
as the indispensable prerequisite for the
functional efficacy of dignity for legitimiza-
tion and legality is a major goal of teaching
European constitutional history.

! https://www.jura.uni-passau.
de/muessig/schwerpunktbere-
iche/schwerpunktbereich-ii/
ausgestaltung-und-pruefungen
(accessed on 13/11/2023); https://
www.jura.uni-passau.de/studi-
um/studienangebote/zusatzqual -
ifikationen/vorlesungsverzeich-
nis (accessed on 09/11/2023).

https://kurse.vhb.org/VHB-
PORTAL/kursprogramm/kur-
sprogramm.jsp?
14/11/2023).

https://www.jura.uni-passau.de/
muessig/schwerpunktbereiche

»

(accessed on

w

(accessed on 14/11/2023).
4 https://www.uni-augsburg.de/

de/studium/organisation-be-
ratung/vorlesungsverzeichnis/
lehrveranstaltungen-juris-
tische-fakultat/
09/11/2023).

(accessed on

o

https://www.jura.uni-bayreuth.
de/pool/dokumente/studien-
plaene/Studienverlaufsplan_
WS_2022 23.pdf (accessed on
9/11/2023).
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https://campo.fau.de/qisserv-
er/pages/cm/exa/coursecatalog/
showCourseCatalog.xhtml?_flow-
Id  =showCourseCatalog-flow&_
flowExecutionKey=e1s1 (accessed
on 9/11/2023).

7 https://Ist.verwaltung.uni-mu-

=)

)

enchen.de/qisserver/rds?state=w
tree&search=1&trex=step&rooti2
0232=681010%7C674090%7C66
9729%7C673071%7C681066%7
C684100&P.vx=kurz (accessed on
9/11/2023).
https://campusportal.uni-re-
gensburg.de/qisserver/pages/
cm/exa/coursecatalog/show-
CourseCatalog.xhtml?_flow-
Id=showCourseCatalog-flow&_
flowExecutionKey=e1s1 (accessed
on 9/11/2023).

(1936-2023). This article is ded-
icated to him in gratitude and
honourable remembrance.

' https://wuestudy.zv.uni-wuer-
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zburg.de/qisserver/pages/
startFlow.xhtml?_flowId=show-
CourseCatalog-flow&_flowEx-
(accessed on
9/11/2023). See also the Bavarian
State Ministry of Science and the
Arts, https://www.stmwk.bayern.
de/wissenschaftler/hochschulen/
universitaeten.html (accessed on
9/11/2023).

O. Halecki, Europa - Grenzen
und Gliederung seiner Geschichte,
Darmstadt, Gentner, 1957, p. 6.
The quotation continues: «and
this is the secret of all the refine-
ment and peculiarity of European

ecutionKey=e2s1

civilisation. At the same time, it is
the deepest reason for the devel-
opment of local autonomies and
for the importance of small coun-
tries, even city-states, in Europe-
an history and especially in the
comparative history of individual
cultural contributions to a com-
monlegacy». (English paraphras.
transl. mine, as all subsequent
non English quotes, if not indi-
cated otherwise).

Instead of many cf. W. Reinhard,
Geschichte der Staatsgewalt, Eine
vergleichende Verfassungsgeschichte
Europas von den Anfingen bis zur
Gegenwart, Miinchen, Beck, 1999,
p-25-

Cf. «integral conceptions of Eu-
ropean history»> (B. Jussen, Fin-
leitung, in: idem (ed.), Die Macht
des Konigs. Herrschaft in Europa
vom Frithmittelalter bis in die Neu-
zeit, Miinchen, Beck, 2005, p.
XII).

Therefore there is a deliberate
farewell to any Western centrism,
when lecturing European Consti-
tutional History.

The first world map by Hekataios
from the end of the 6™ century
BC shows a southern Asia and a
northern Europe; this is coin-
cident with the Homeric "Hymn
to Apollo’, which distinguishes a
‘Europe’ from the ‘Peloponnese
and from the islands in the sea’
(Homer, Hymne an Apoll, in: A.
Weiher (ed.), Homerische Hymnen,
6™ ed., Mimnchen/Ziirich, Arte-
mis, 1989, p. 49). Most probable
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is the synonymous use of «Eu-
rope» for Greece from the centre
to the Bosporus. For Hekataios
cf. Ch. Schubert, Konstruktions-
prinzipien des Weltbildes: Die Hip-
pokratische Schrift De aeribus und
die Suche nach der Mitte der Welt, in
«Medizinhistorisches Journal»,
n. 35.3/4. 2000, p. 201 ff., 202.
This, however, would be the
inherent consequence of the
concepts by Hobbes, Bodin and
Schmitt, (still followed today:
instead of many H. Bredekamp,
Bild Recht Zeit, Ein Plidoyer fur die
Neugewinnung von Distanz, ed.
by H. Meier, Miinchen, Siemens
Stiftung, 2021, p. 14 ff). Against
such an absolutized approach cf.
already the research programme
of the Advanced Grant ReCon-
Fort, infra note 19 and the last
manuscript of Dietmar Willoweit,
Rechtsdenken. Zwischen innerge-
sellschafilicher Rechtsbildung und
hoheitlicher Rechtssetzung, ed. by
Steffen Schlinker on the basis
of the author's nearly completed
manuscript, Baden-Baden, No-
mos, 2024,

Cf. the nostri-Anapher by Manet-
ti (U. MuRig, Drafting Dignity, in
«Journal of Constitutional Histo-
ry / Giornale di Storia Costituzio-
nale», n. 44/11, 2022, pp. 157 ff.,
159.

U. Miikig, Reason and Fairness,
Constituting Justice in Europe, Lei-
den, Brill, 2019, p. 27 ff. idem,
Recht und Justizhoheit, Der gesetzli-
che Richterim historischen Vergleich
von der Kanonistik bis zur Europdi-
schen  Menschenrechtskonvention,
unter besonderer Beriicksichtigung
der Rechtsentwicklung in Deutsch-
land, England und Frankreich.
Schriften zur Europdischen Rechts-
und Verfassungsgeschichte, vol. 44,
2", corrected and supplemented
edition, Berlin, Duncker & Hum-
blot, 2009, pp. 36-38.

Cf.  ReConFort,  Reconsider-
ing Constitutional Forma-
tion, ERC-AG-SH6 - Ad-

vanced Grant No. 339529, and
https://link.springer.com/bo
0k/10.1007/978-3-319-424.05-7.;
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ttps://link.springer.com/bo
0k/10.1007/978-3-319-73037-0.
Cf. H. Rosa, Resonanz. Eine So-
ziologie der Weltbeziehung, 4. ed.,
Berlin, Suhrkamp, 2020, pp. 52
ff., 144 1f., 365, 381 1f., 435 ff., 747
ff.

D. Willoweit, S. Schlinker, Deut-
sche Verfassungsgeschichte.
Frankenreich bis zur Wiederver-
einigung Deutschlands, 8" ed.,
Miinchen, Beck, 2019, § 1 II 2,
Rn. 6. Fundamentally D. Willo-
weit, Gerechtigkeit und Recht, Zur
Unterscheidung zweier Grundbe-
griffe der Jurisprudenz, BayAkade-
mieWiss, Miinchen, 2018; also:
https://publikationen.badw.
de/de/044876905/pdf/CC%20
BY (accessed on 25/7/2023);
idem, Art. Recht, Handworterbuch
zur  deutschen — Rechtsgeschichte
(=HRG), 2™ ed., col. 1079-1084..
Vgl. D. Busse, W. Teubert, Ist Dis-
kurs ein sprachwissenschaftliches
Objekt? Zur Methodenfrage der his-
torischen Semantik, in D. Busse,
F. Hermanns, W. Teubert (eds.),
Begriffsgeschichte und Diskursge-
schichte. Methodenfragen und For-
schungsergebnisse der historischen
Semantik, Westdeutscher Verlag,
Opladen 1994, pp. 10 ff.

D. Busse, Historische Semantik,
Analyse eines Programmes, Stutt-
gart, Klett-Cotta, 1987, p. 65 ff.
is already critical of the approach
of the Geschichtliche Grundbe-
griffe edited by O. Brunner, W.
Conze and R. Koselleck ed. (His-
torisches Lexikon zur politisch-
sozialen Sprache in Deutschland,
vol. 1-8/2, Stuttgart, Klett-Cotta,
197271997). On decontextuali-
sation, recontextualisation, nar-
rative formation, see also G.W.
Most, Preface, in Id. (ed.), Apore-
mata. Kritische Studien zur Philo-
logiegeschichte, vol. 5, Gottingen,
Vanderhoeck & Ruprecht, 2001,
p- VII (VIID).

Cf. e.g. Miikig, Drafting Dignity,
cit.

Ivi, n. 18.

Cf. Homer, Iliad, XIV, pp. 231-322
(With introduction, commentary,
and facing-page translation by

Vom



MuRig

2

3

28

S. Pulleyn, Oxford, OUP, 2020):
Ovid, Metamorphoses, 11 pp. 833-
875 (Translation by A.D. Melville,
Oxford’s World’s Classics, Oxford,
OUP, 2009). The topicality, fac-
ing the unresolved challenges of
rescuing refugees in the Mediter-
ranean sea, could not be greater.
In the sense of the structure on-
tology by H. Rombach, Struktu-
rontologie, Eine Phdnomenologie
der Freiheit, 2™ ed. Freiburg/
Munich, Alber, 1988, p. 345 ff.,
p- 362 1. (=Die Grenzen des euro-
piischen Denkens, in: Nachwort
zur 2™ edition). Furthermore p.
366: «Structural ontology has
set out to give a "‘phenomenolo-
gy of freedom’. By this is meant
that the free character of human
existence does not appear mere-
ly as a metaphysical assertion, a
postulate or quite simply a pos-
iting, but proves itself in a very
concrete form, namely as the only
appropriate relation of structures
... Liberty is the
‘causal nexus’ in the structural
context». l.e. reaction is possible
as «free response» (ivi). Cf. also
p- 330: «Freedom is the ultimate
essence of being».

Around 1100 BC, the Phoenicians
developed the alphabetic script,
by assigning a character to each
spoken sound, which were only
consonants (like modern Arabic
and Hebrew). According to Adel-
heid Schlott Greek emerged from
a reinterpretation of the Phoeni-
cian consonants Alef He Jod Ajin
Waw inaeiou-vowels (A. Schlott,
Schrift und Schreiber im  Alten
Agypten, Miinchen, Beck, 1989,
p. 19-22; this reference is owed
to my former colleague Ulrich
Manthe, who is kindly thanked
for it). This seems plausible, due
to the rather arbitrary distribu-
tion of vowels in, for example,
the modern German alphabet.
Similarly H.J. Stérig, Abenteur
Sprache. Ein Streifzug durch die
Sprachen der Erde, Minchen,
dtv, 2002, p. 93 f. Differently
K.-Th. Zauzich, the Egyptologist
emeritus of Wiirzburg, who as-

to structures.
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sumes a derivation of the Greek
alphabet from the hieratic script:
although he concedes adherence
to the Phoenician idea of deriv-
ing the letters from the hieratic
ones, he assumes that the Greek
script developed independent-
ly from the Phoenician alphabet
(Hieroglyphen mit Geheimnis.
Neue Erkenntnisse zur Entstehu-
ngunseres Alphabets, Darmstadt,
Zabern, 2015).

Be it 16 Phoenician letters (Pliny
the Elder, Naturalis Historia VII,
56, 192: ...in Graeciam attulisse e
Phoenice Cadmum sedecim numero
..., https://www.oxfordscholarly-
editions.com) or 17 (Isidore, orig-
ines (lat.=Ethymologice, translated
by M.L. Wallis, Oxford Classical
Library, Reprint Oxford, OUP,
1957), Book I, chap. III, 6: Cad-
mus Agenoris filius Graecas litteras
a Phoenice in Graeciam decem et
septem primus attulit), which Kad-
mos, Europe’s brother, is said to
have brought with him in search
of his sister. Cf. also Herodotus,
Histories, vol. 1: Books I-V, 5" ed.,
Zurich, Hildesheim, 1995, V 58,
p- 697; Tacitus, P. Cornelius, An-
nalen, 3™ edition, Stuttgart, Teub-
ner, 2013, XI 14, p. 320.

The oldest form of Slavonic that
can be grasped by research,
Church Slavonic, spoken in the
1™ century, has been preserved
within the liturgical language of
the Orthodox Church.

Even though their linear script A
has not been deciphered to this
day and probably ends in 1500
BC, it has not been reused until
Homer’s Iliad in 8oo BC. Ho-
mer’s language belongs to the
Ionian language group, to which
Attic also belongs, the language
of the Athenians; the latter gained
supralocal impact due to the po-
litical and cultural rise of antique
Athens. The subsequent Macedo-
nian kings and the Diadochi made
Attic their official and court lan-
guage; thereby in the age of Helle-
nism, it amounted to the common
language of the eastern Mediter-
ranean and of the New Testament.

32 Tn contrast to the principle of
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word writing, in which each
word corresponds to a pictori-
al sign, the meaning of the sign
is linked to a phonetic complex;
the combination of characters as
phonetic signs, without regard to
the original meaning of the signs
(principle of rebus) is suitable for
the (logographic) reproduction of
words.

Notwithstanding the fascination
for the Phaistos Disc, a clay disc
with hieroglyphics as the earliest
evidence of letterpress printing
(almost 3000 years before Guten-
berg).

Ancient saga tradition locates the
begetting of Minos in Gortyn, the
site of the oldest tablets of the law
carved in stone in Greek script
(around 500 BC). Today, twelve
of the 20 tablets are preserved,
consisting of a total of 42 stone
blocks. The text of the law has a
total of about 17 ooo letters. The
writing runs alternately from left
to right and then mirror-invert-
ed from right to left. The civil
and criminal laws decreed on it
formed the inheritance and fami-
ly, divorce and criminal law of the
city-state 2500 years ago.

The research challenge of the in-
terdependency of the genesis of
antique ubran statutes and the
emergence of the arbitrary de-
terminability of the connection
between written characters and
designated reality (linguistic ar-
bitrariness) reaches far beyond
the adequate teaching niveau (of
legal history), but appears to be
a promising interdisciplinary
desideratum.

The Greek pdlis understood itself
primarily personalistically, not
territorially.

Echoes of the Parthenon Temple
on the Athenian Acropolis can be
found, for example, in the Aus-
trian Parliament designed by the
architect Theophil Hansen or in
the Palais Bourbon of the French
Assemblée Nationale conceptu-
alized by Lorenzo Giardini and
Jules Hardouin-Hansart. See also
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L.-M. Weischede, Parlaments-
kunst - Zur Staatsdsthetik freiheit-
licher Demokratie, GRW (=Grund-
lagen der Rechtswissenschaft, ed.
by U. MiiRig, M. Auer, H. Dreier),
Vol. 43, Tiibingen, Mohr Siebeck,
2022.

The Aristotelian zdon politikén,
man as being related to the stat-
utes of the pdlis (as opposed to the
shortened mistranslation “politi-
cal being’), fits in with this.

H. Pleticha, O. Schonberger, Die
Griechen. Ein Lexikon zur Geschich-
te des klassischen Griechenlands,
Bergisch Gladbach, Liibbe, 1984,
Art. Plato, p. 356.

Politeia, Der Staat, Siebtes Buch,
si4a  ff.,  griechisch-deutsch,
translated by R. Rufener, ed. by
Th.A. Szlezak, Disseldorf, dtv,
2000 (Tusculum), p. 566 ff.
Socrates’ second speech (22-38)
begins with the essence of the
soul (its immortality, represent-
ing the principle of all movement,
due to the fact that it [the soul]
always moves of its own accord).
The following image of the un-
equal steeds of the soul, ch. 25,
is followed in chapters 26-28 by
the actual charioteer metaphor
(Phaidros, ed. and translated
by W. Buchwald, Miinchen 1964
(Tusculum), p. 60 ff. Decisive
is the quote at 253d. p. 79: «As
in the beginning of this myth we
divided each soul threefold, into
two horse-shaped entities and
into the third, that of the steer, so
shall it be to us even now».
According to the Nicomachean
Ethics, political action is an object
of ethics; the political production
of constitutional rules enables
good action. The standard of good
action s efficiency (aréié; transla-
tion as virtue, top form), whereby
moral efficiency lies in middle
between excess and deficiency
(2" book, 5, 1106a (Greek-Ger-
man translat. by O. Gigon, ed. by
R. Nickel, Disseldorf, dtv, 2007,
p. 71 (Tusculum). The honour
(timé), associated with a public
office, is the standard of mag-

nanimity  (megalopsychia) and
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amounts to external dimension
of happiness through setting an
example for other citizens (4“‘
book.7, 1123b, p. 159 (Tusculum).
The fifth book of the Nicomache-
an Ethics (1129a ff., p. 187 (Tuscu-
lum) is dedicated to the justice.
The basis of the democratic form
of government is ‘freedom’ (Ar-
istotle, Politics, 6™ book 1317a
line 40-1317b line 29, dtv-clas-
sic-edition, transl. and ed. by O.
Gigon, Ziirich/Munich 1971, p.
202f.).

Within practical reason (phrone-
sis) lies the strong (ischyrds), in-
vincible knowledge that following
the laws (nomoi), i.e. the perfec-
tion, enables not only right" but
‘virtuous' action.

This also includes the Aristote-
lian opposition of what is just by
nature and what is just by virtue of
statute, as well as the Platonic idea
of dikaiosyne, when each of the
three ranks in the poleis/three
parts of the soul follow their nat-
ural virtue (areté; Politeia 435a),
up to the Thomasian Cicero-ad-
aptation that what contradicts
natural law cannot be declared
just by positive human law (Sum-
ma Theologica 1/11 q. 94a5; q. 9 a2,
vol. 13, Die deutsche Thomas-Aus-
gabe, Heidelberg Graz, Kerle,
1977; Summa Theologica, II/II .
57a2ad2, vol. 18, idem, Heidel-
berg Miinchen, Kerle, 1953.
MiiRig, Drafting Dignity cit., p.
159.

H. Hofmann, Rechtsphilosophie,
4™ ed., Stuttgart, Teubner, 2008,
p- 6. 72 ff. Cf. Sophocles, Antigone
Z. 452 ff, in the translation by W.
Kuchenmiiller, Stuttgart, Reclam,
1957. p. 24: <Your command,
the mortal one, did not seem so
great to me, that it could surpass
the unwritten commandments
of God, the heavenly ones.» Her
‘pious sacrilege’ was, according
to Sophocles’ tragedy, the trag-
ic opposition of nature and law.
(Hofmann, ibid., p. 8o f.).

First and foremost the Milesians
Thales (ca. 624-547 BC), Anaxi-
mander (ca. 610-550 BC) and
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Anaximenes (ca. 575-525 BC).
While Thales (water) and Anax-
imenes (air) assumed a material
primordial substance from which
all other elements were to arise
through condensation and dilu-
tion, Anaximander assumed an
imperishable unlimitedness as an
abstract explanatory principle (cf.
von K. Fritz, pre-Socratic philos-
ophy, Encyclopaedia Britannica,
https://www.britannica.com/bi-
ography/Alcidamas, accessed on
27/7/2023).

Delegibus 1 42 1. (Leipzig, Goerenz,
1809, BSB A lat.b. 498-1; De legi-
bus/Paradoxa Stoicorum. Uber die
Gesetze/Stoische Paradoxien, latei-
nisch und deutsch, Tusculum, 3
ed., Miinchen, dtv, 2004, p. 46).
De legibus reads like a counter-
part to Plato’s «N6émoi», and at
the same time as an indispens-
able supplement to Cicero’s six
books on the state (De re publica).
Nature is to be recognised as the
real source of right statutes and
well-understood positive law —
this is radically new compared to
the traditional populus legem iubet
(the Roman people, after all, are
not nature). If the Roman people,
at the request of the official, com-
mand the statute, and thus pos-
itive Roman law is based on the
totality of the Roman consensus,
nothing yet distinguishes Roman
law from a ius proprium. Only the
congruence between the statute
command of the Roman people
and the law command of nature
(as ideas common to all men),
undertaken for the first time by
Cicero, makes Roman law a ius
commune in the literal sense.

De re publica III 22: <«Est qui-
dem uera lex recta ratio, naturae
congruens, diffusa in omnes»,
Cicero, Marcus Tullius, De re
publica quae supersunt, ed. A.
Maio, Tubingen/Stuttgart, Cotta,
1822, p. 251, available at: https://
www.digitale-sammlungen.
de/de/view/bsb102446587-
page=310,311,  (accessed  on
29/7/2023); or Cicero, Disputes
in Tusculum I 30 («omni autem in
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re consensu omnium gentium, lex
natura putanda est>, p. 14; «Quid
si omnium consensu, natura vox
est», p. 16), Cicero, Marcus Tul-
lius, Tusculanarum Quaestionum
Libri Quinque, ed. Joann. Caspari
Bencard, Dillingen, 1685, p. 14,
16 (BSB A. lat. B. 537d; https://
www.digitale-sammlungen.de/
de/view/bsb102446357page=,1).
In Cornelius Nepos’' biography
of Themistocles (school edition
by Fr. Maier, Cornelius Nepos:
Berithmte Mdnner, series ‘Antike
und Gegenwart’, Bamberg, Buch-
ners, 2004, this contrast becomes
explicit: «Sicunius viri prudentia
Graecia liberata est Europaeque
succubuit Asia» (Them.s5,3). The
Greeks had been victorious at
Salamis, but the danger posed by
Xerxes and the Persians remained
still very present. Themistocles
had the cunning to send another
messenger to Xerxes to tell him
that the Greeks intended to de-
stroy the bridge over the Helles-
pont on which the Persians had
entered Europe. Xerxes, believing
in Themistocles’ words, retreated
to Asia with all his troops.

E.g. Manfred Fuhrmann, «Eu-
rope [...] is always an antithe-
sis to Asia in Herodotus.» (Zur
Geschichte einer kulturellen und
politischen Idee, Konstanz, Univ.
Verl., 1986, p. 20).

The original linguistic meaning
bdrbaroi, as antonym towards the
polites, the citizens of the Greek
city states, can be traced back
even in Linear B.

On the excellence (aréte) asa con-
nectingline between the Thermo-
pylae narrative (Herodotus, Per-
sian Wars) and Antigone’s (and
also Electra’s) acting according
to higher values cf. F. Egermann,
Herodotus - Sophocles. Hohe Arete,
in: Herodot, Eine Auswahl aus der
neueren Forschung, ed. by W. Marg,
Darmstadt, WB, 1962, p. 249 ff.
Ivi for the friendship between
Herodotus and Sophocles.

This list could be continued end-
lessly: Aeschylus’ Persians as one
of the oldest surviving plays was
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first performed in the 5™ centu-
ry BC (Therein, the Greeks are
introduced to the Persians with
the words: «Servants of no man
are they, subject to no man.»);
Pre-Socratics and Socrates him-
self appeared on the scene in
this 5™ century BC. Hippocrates
founded a school for physicians
on the island of Kos. The temples
of the Acropolis were rebuilt (with
the new Parthenon for Pallas Ath-
ena), and Pericles shaped the
Athenian democracy.

Wisdom through love for and
practice of science, art, literature
and rhetoric. Western music is al-
s0 based on the number-mystical
tonal system of Greek antiquity.
Cf. also W. von Kaulbach, Die
Seeschlacht bei Salamis, Munich,
Stiftung Maximilianeum, 1862/4..
In the basic Indo-European lan-
guage, one reconstructs *h1 leyd".
These include ahd. Liut (plural
Liuti  “people”), Anglo-Saxon
leod, Lithuanian lidudis “common
people” (cf. D. Nestle, Eleuthe-
ria, Part I: The Greeks, Titbingen,
Niemeyer, 1967, p. 6 f.). Whether
this connection has been pre-
served in Herodotean=classical
Greek has not been handed down.
M. Gigante, Herodot der erste Histo-
riker des Abendlandes, in W. Marg
(ed.), Herodotus, Wege der For-
schung, Vol. XXVI, Wissenschaft-
liche Buchgesellschaft,
stadt 1982, pp. 259 ff., 262.
Modern summary for all those
who before Socrates (470 to 399
BC.) sought to know what exis-

Darm-

tence is about and what is the real,
irrespective of the differences be-
tween the lonian thinkers and the
school of Pythagoras.

And only the technical superiority
of the Persians welds ‘the Greeks’
together.

After the first landing in Spain in
710, the Visigoths were defeated
in 711; in 719, the Arabs occupied
the entire Iberian peninsula, ex-
cept for Asturias in northwestern
Spain, and founded the Caliphate
of al-Andalus (756 to 1014) with
its capital in Cordoba, as well as
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the Nasrid Caliphate of Granada
(until 1492).

Cf. the contemporary Anonymus
of Cordoba: «Europaeenses in suas
se laeti recipiunt patrias» (Quoted
according to Fr. Maier, Europa —
ein iibergreifender Bildungsaufirag,
Was der Unterricht der klassischen
Sprachen dazu beitragen kann und
soll, in «Forum classicum», n. 1,
2023, pp. 11-18, 14).

Significantly through the retro-
spective of the Charlemagne bi-
ographer Einhard almost 9o years
later.

Exemplarily J. Fischer, Oriens-Oc-
cidens-Europa: Begriff und Gedan-
ke. Europa in der spéten Antike und
im frishen Mittelalter, Wiesbaden,
Steiner, 1957, p. 31.

N. Luhmann, Wahrheit und Ideolo-
gie, in: H-]. Lieber (ed.), Ideologie
-Wissenschaft-Gesellschaft, Darm-
stadt, WB, 1970, p. 35 ff.

Th. Hobbes, Leviathan or, The
Matter, Form, and Power of a Com-
monwealth, Ecclesiastical and Civil
part 4. chap. 47, in: The English
Works of Thomas Hobbes, ed. by
W. Molesworth, vol. III, London,
1839, Reprint Aalen, Scientia,
1962, p. 697 1.

N. H. Trunte, Slavia Latina, An In-
troduction to the History of the Slay-
ic Languages and Cultures of East
Central Europe, Munich/Berlin,
Peter Lang, 2012, p. 54..
the
of that one civitas Dei of which

Europa becomes <«name
Charlemagne had become the
head [with his coronation as em-
peror on 25 December 8oo]»
(Fischer, Oriens-Occidens-Europa
cit., p. 77). The Frankish em-
perorship secured the European
cohesion of various peoples (reg-
num Europae) as an area of Chris-
tendom, if necessary also with
violence against Saxons, Huns
and Avars. Later it would be the
Christianisation of Great Mora-
via, Bulgaria, Bohemia, Poland,
Hungary and the Kievan Rus that
could shift the borders of Latin
Christendom. Differentiating on
the Jewish tradition of the Novus
David Reinhard, Geschichte der
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Staatsgewalt, cit., p. 39.

Esp. via Papal Rule by Jurisdiction
and Judicial Competence in Can-
on Law (Muikig, Reason and Fair-
ness, cit., pp. 41 ff.) Cf. the Latin
literature in the Slavia Latina in
Trunte, supran. 68, pp. 132 ff.

On Church Slavonic, fundamen-
tally Trunte, Slavia Latina, cit., p-
8af.

The orientation towards the One,
i.e. towards salvation.

According to Bishop Adalbero of
Laon (d. 988), the three estates
oratores  (orators),  pugnatores
(warriors), laboratores (workers)
are God-given (R. Lesaffer, Euro-
pean Legal History, A Cultural and
Political Perspective, Cambridge,
CUP, 2009, p. 168).

In regard to ordo and ordinabiliter
habitum Mukig, Reason and Fair-
ness, cit., pp. 41 ff., so2 ff.

J. Fleckenstein, Art. Karl, LexMA
(=Lexikon des Mittelalters), Vol.
V: Hiera-Mittel till Lukanien,
Miinchen, Artemis und Winkler,
2002, col. 960 symptomatically
mentions the Oath of Allegiance
of 802, which combines the sub-
jects’ duties of loyalty with their
religious duties to respect the 10
commandments.

E. Ewig, Zum christlichen Konigsge-
danke im Frithmittelalter, in Spd-
tantikes und Frinkisches Gallien -
Gesammelte Schriften (1952-1973),
ed. by H. Atsma, vol. 1, Ziirich/
Miinchen, Artemis, 1976, pp.
3-71, 40 ff. Cf. also E. Eichmann,
Die Kaiserkronung im Abendland -
Ein Beitrag zur Geistesgeschichte des
Mittelalters mit besonderer Beriick-
sichtigung des kirchlichen Rechts,
der Liturgie und der Kirchenpolitik,
vol. 1, Wiirzburg, Echter, 194.2, pp.
105 ff., 109 ff. with evaluations of 1
Sam 24,7 and 1 Sam 26,16 and the
reference to the parallels between
the consecration of a bishop and
the consecration of an emperor.
Cf. also C. Sieber-Lehmann, Un
1079, Warum es fur das Verhdaltnis
von Papst und Kaiser kein erfolg-
reiches Denkmodell gab, in Jussen
(ed.), Die Macht des Konigs, cit., pp.
150 ff.
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Mk 12,17: Render unto Caesar the
things that are Caesar’s, and unto
God the things that are God’s. The
effect is anti-monistic, anti-cen-
tralist. Not even in the Papal
State political polity and church
are identical (P. Prodi, Il soyrano
pontefice. Un corpo e due anime: La
monarchia papale nella prima eta
moderna, in <Francia», n. 10,
1982, pp. 249-293.

In the late medieval universal
controversy, this was a strong
nominalist argument: God does
not love man, i.e. the genus, but
Peter or Paul, i.e. individuals.
Therefore, the individuals, not
the genera, must be primarily
real. Cf. also the See Genezareth
narrative of the calling of the dis-
ciples: if you want to follow me,
you shall not say goodbye at home.
Exemplary for this is the innova-
tive use of «séle» by Heinrich von
Morungen, who no longer equates
it only with man’s immortal share
in God’s spirit. Cf. his Minnelied
125, 24: <der mir durch séle min
mitten in daz herze gie.» (quoted
according to K. Lachmann, Des
Minnesangs Friihling 30™ ed., edi-
ted by K. von Kraus, Leipzig, Hir-
zel, 1950, p. 162; H. von Morun-
gen, Lieder (Mittelhochdeutsch,
Neuhochdeutsch), text, translati-
on, commentary by H. Tervooren,
Stuttgart, Reclam, 2003, p. 34 IV
«In s6 hoher swebender wunne>).
A paraphrased translation would
read: «which penetrated through
my soul right into the heart>. Cf.
also the classification in H. Eg-
gers, Deutsche Sprachgeschichte,
vol. 1: Das Althochdeutsche und
das Mittelhochdeutsche, Rowohlts
Enzyklopedie, Vol. 185, Reinbek
near Hamburg, Rowohlt, 1966, p.
398.398.

U. Miikig, Review of Josef Isensee,
Hermeneutik. Studien iber den
Umgang der Jurisprudenz mit Norm-
texten im Vergleich zur biblischen
Theologie und zur Literaturwissen-
schaft, Frankfurt am Main 2023,
in «Giornale di Storia costituzio-
nale», n. 45/1, 2023, pp. 181-183.
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Scholasticism, so often ridiculed,
was probably less faithful to au-
thority than usually assumed;
since there were too many au-
thorities they became necessar-
ily questioned according to the
method ‘sic et non’ or ‘videtur
quod ...," — ‘sed contra’. Crucial
from the constitutional history
point of interest is the scholastic
textual orientation, which neither
rigidly canonised the late antique
tradition, as happened in Eastern
Rome/Byzantium and widely in
the Orthodox Church, nor elimi-
nated it, as did the Islamic world
after its flowering on the Iberian
peninsula.

In contrast, the Scotist volunta-
rism claims, that God as the ini-
tial cause of all being is free will.
For Duns Scotus, the will directed
towards the good is free. Accord-
ing to him the individual cannot
be understood, but can be expe-
rienced (experientia; haecceitas).
Scotus’ criticism of the ‘unity’ of
the scholastic world, the Thoma-
sian primacy of being (esse) as the
epitome of God, fits in with this.
It has been only Ockham’s proof
in favour of nominalism that has
finally overcome scholasticism,
accepting that there is no exact
aequatio rei et intellectus. General
concepts=universals have no real
counterpart. What really exists, is
always a single, particular thing.
For more details cf. Legal Think-
ing between Art and Mathematics,
Macerata, eum, forthcoming.
Summa I, q. 83, Resp. «Homo agit
iudicio ... ideo agit libero iudicio po-
tens in diversa ferri. Ratio enim circa
contingentia habet viam ad opposi-
te>.

Cf. also O. Kohler, Abendland, in
H.R. Balz, R.P.C. Hanson, (eds.),
Theologische
Berlin u.a., De Gruyter, 1977, Vol.
I: Aaron - Agende, pp. 17-42 (25).

The notion ‘learning mode’ tries

Realenzyklopdidie,

to express the Latin Christian
speciality that faith is idealiter
sensed and understood.

Far before the Reformation of the
16™ century.
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Cf. lately, A. Meier, Die » Jellinek-
These< vom religiosen Ursprung der
Grundrechte, Tiibingen, Mohr Sie-
beck, 2023 (GRW, 47).

Mk 12,17 and Mt 22, 21.

Already in the calling of the disci-
ples (Lk 5, 1-11).

This lies at the heart of the ambig-
uous term ‘learning mode’.

Thus, for Hannah Arendt, the
modern era begins with the dis-
covery and use of the telescope by
Galileo Galilei (as impressively
confirmed by the 2020 Nobel
Prize in Physics for the experi-
mental detection of black holes;
H. Arendt, Vita Activa oder Vom
titigen Leben, Stuttgart, Kohlham-
mer, 1960, p. 244.). Cf. the exhi-
bition «Rivoluzione Galileo» by
the Fondazione Cassa di Rispar-
mio di Padova e Rovigo, together
with the Universita degli Studi di
Padova in 2017. Copernicus, Gal-
lilei, Kepler sought God’s plan of
creation with the help of math-
ematics. Newton, for example,
has been a constant reader of his
more than 3o editions of the Bible
and saw no contradiction in it in
relation to his mechanics equa-
tions.

Eccentric is used here in the dou-
ble meaning off-centre (away
from Madrid) and unusual (inno-
vative and groundbreaking).

[In regard to its own centre] lying
outside the centre of the circle or
pivot.

«Principia enim eiuus iuris...,
per se patent atque evidentia sunt,
ferme ad modum eorum quae sen-
(H.
Grotius, Prolegomena 39, De iure

sibus externis percipimus>

Belli ac Pacis, Libri Tres, edition by
B.J.A. De Kanter, T. Van Hettinga,
Aalen, Reprint Scientia 1993 on
the basis of the Leiden edition
1939, p. 20). See recently M. de
Wilde, Hugo Grotius's De societate
publica cum infidelibus, Justifying
overseas ewpansionism or religious
toleration?, in «TRG» (=Tijd-
schrift voor Rechtsgeschiedenis),
n. 88, 2020, pp. 422-439.

On the reasonable fairness of the
ordo judiciarius and the ordinabili-
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ter habitum of learned canon law,
cf. MiiRig, Reason and Fairness,
cit., pp. 502 ff.

Cf. on the request delivered by
Burchard, Bishop of Wiirzburg,
and Chaplain Fulrad P.E. Dutton
(ed.), Carolingian Civilization: a
Reader, Peterborough, Broadview,
1993; Lesaffer, European Legal
History, cit., p. 130.

The Carolingian house magis-
trates (majores domus) at the head
of the royal court administration
came from the Austrasian part of
the empire on the Rhine, Moselle
and middle Meuse, to which the
economic centre began to shift at
the end of the 7® century. From
720 onwards, Pippin II's illegiti-
mate son Charles Martell ruled the
entire Frankish kingdom as head
of the household (major domus).
In 725, he was also able to subdue
the native duchy in Bavaria and to
renew Frankish suzerainty in Ale-
mannia in 730. Pippin III was the
son of Charles Martel and father
of Charlemagne. Historians have
debated the origins of the anoint-
ing ritual (consecratio), which had
already been in use in Visigothic
Spain and Ireland. Pippin’s most
obvious source of inspiration,
however, was the Old Testament
itself (A. Angenedt, Rex et Sa-
cerdos. Zur Genese der Konigssal-
bung, in: N. Kamp, ]. Wollasch
(eds.), Tradition als Historische
Kraft. Interdisziplindre Forschun-
gen zur Geschichte des Fritheren
Mittelalters, Berlin New York, de
Gruyter, 1982, pp. 101-118, 109,
https://www.mgh-bibliothek.de/
dokumente/a/aog1523.pdf, (ac-
cessed on 27.7.2023; 1d., Pippins
Konigserhebung und Salbung, in M.
Becher, J. Jord (eds.), Der Dynas-
tiewechsel von 751: Vorgeschichte,
Legitimationsstrategien und Erin-
nerung, Miinster, Scriptorium,
2004, Pp. 179-208, 207.

The patrimonium covers the area
around Rome and the former
Byzantine exarchate of Raven-
na. In regard to the ,exchange’-
connexus cf. F. Hartmann, Noch-
mals zur sogenannten Pippinschen
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Schenkung und zu ihrer Erneuerung
durch Karl den Grossen, in «Fran-
cia - Forschungen zur westeu-
ropiischen Geschichte», n. 37,
2010, pp. 25-47, 32.

In a letter by the Anglo-Saxon
priest Cathwulf in 775, there is a
call to thank Charles because God
had raised the king «to the hon-
our of the glory of the Empire of
Europe» (in honorem gloriae regni
Europae).

Cf. also Robert Bartlett’s obser-
vation of the expansion of Latin
Christianity on the basis of a mul-
tiplication of bishopric structures
(The Making of Europe, Conquest,
Colonization, and Cultural Change,
950-1350, Princeton, Princeton
University Press, 1993, pp. 5 f.).
Cf. with further details MiuRig,
Recht und Justizhoheit, cit., p. 56-
57

Interestingly, the German word
«Grenze» (border) has etymo-
logical roots in the Polish, cor-
responding with the permanent
struggles for spatial affiliation
since the late 12" century (H-J.
Karp, Grenzen in Ostmitteleuro-
pa wdihrend des Mittelalters. Ein
Beitrag zur Entstehungsgeschichte
der Grenzlinie aus dem Grenzsaum
(Forschungen und Quellen zur
Kirchen- und Kulturgeschichte
Ostdeutschlands 9), Koln, Bsh-
lau, 1972, p. 71f).

On the importance of the liturgical
language, cf. R. Picchio, Letteratura
della Slavia ortodossa (IX-XVIII sec.),
Bari, Dedalo, 1991, pp. 13, 55-56
and Trunte, Slavia Latina, cit., pp.
451t

Carolus Magnus Imperator: Ca-
pitulare ecclesiasticum Anno 789.
PL 97, Col. 180. Quotation and
German translation according to
E. Kohlhaas, Musik und Sprache im
Gregorianischen Gesang, Stuttgart,
Steiner, 2001, p. 17.

Cf. Alkuin’s letters in: H.R. Loyn,
J. Percival (eds.), The Reign of
Charlemagne, Documents on Caro-
lingian Government and Adminis-
tration, Southhampton, St. Mar-
tin's press, 1975, 119 ff.

Cit.

in Monumenta Germaniae
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Historica, Karoli Magni Capitularia;
A. Boretius, V. Krause; Volume 1;
Hannoverae 1883 (https://daten.
digitale-sammlungen.de/oooo/
bsbooooo820/images/index.
html?id=00o00820&page=90).
Cf. on its understanding as a pro-
grammatic letter of Carolingian
educational reform Th. Martin,
Bemerkungen zur Epistola de litteris
colendis, in: W. Heinemeyer (ed.),
Schriftgeschichte, Siegel- und Wap-
penkunde, 31* vol., Kéln, Bohlau,
1985, pp. 270 ff.

Anselm of Canterbury, Proslogion,
Capitulum I, Latin/German trans-
lation and annotations by R.
Theis, Stuttgart, Reclam, 2005, p.
20: «Neque enim quaero intelligere
ut credam, sed credo ut intelligam>.
H. Schilling, Europa zwischen Krieg
und Frieden, in M-L. von Plessen
(ed.), Idee Europa., Entwiirfe zum
ewigen Frieden. Ordnungen und
Utopien fiir die Gestaltung Europas
von der pax romana zur Europdi-
schen Union, eine Ausstellung als
historische Topographie; Katalog-
buch zur gleichnamigen Ausstellung
des Deutschen Historischen Muse-
ums, Berlin, zur Neuerdffnung der
Ausstellungshalle von leoh Ming
Pei, 25. Mai bis 25. August 2003,
Berlin, Henschel, 2003, pp. 23-
32. Ecclesiastical forces were
among the most important pil-
lars of royal rule, especially since
the Carolingians had built a court
chapel.

Thus, at the Council of Frankfurt
in 794, Charles rejected the deci-
sions of the 7" General Council of
Nicaea.

Prominent are the treatises by
the Jewish legal historian Guido
Kisch (Forschungen zur Rechts-
und Sozialgeschichte der Juden in
Deutschland wdhrend des Mittel-
alters, Sigmaringen, Thorbecke
1978; idem, Ausgewdhlte Schriften.,
vol I, Sigmaringen, Thorbecke,
1978, p. 13 and p. 237 f; Id., The
Jews in Medieval Germany: A Study
of their Legal and Social Status,
Chicago, UCP, 1949). Particu-
larly productive are the works of
Dietmar Willoweit (Vom Konigs-
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schutz zur Kammerknechtschaft.
Anmerkungen zum Rechtsstatus der
Juden im Hochmittelalter, in Id.,
Staatsbildung und  Jurisprudenz,
Spdatmittelalter und frithe Neuzeit
— Gesammelte Aufsiize 1974-2002,
Stockstadt a.M., Nomos, 2009,
pp. 301*-319%). Cf. also F-J. Zi-
wes, Studien zur Geschichte der
Juden im  mittleren Rheingebiet
wdihrend des hohen und spdten
Mittelalters, Hannover, Hahn,
1995. Lately, D. Forster, Konﬂikt-
losung im talmudischen Recht, 43™
Rechtshistorikertag Ziirich 2022.
F. Battenberg, Das europdiische
Zeitalter der Juden. Zur Entwick-
lung einer Minderheit in der nicht-
judischen Umuwelt Europas, Vol. 1,
Darmstadt, WB, 2000, p. 6 fol-
lowing C. Roth, The European Age
in Jewish History, in L. Finkelstein
(ed.), The Jews. Their History, 4™
ed. New York, Schocken, 1970,
pp. 225-304; Cf. Raphael Straus
on the occasion of founding the
«Zeitschrift fir die Geschichte
der Juden in Deutschland», n. 1,
1929, in his programmatic essay
Forschungsmethode der jiidischen
Geschichte (p. 5): <Jewish cultur-
al historians have often idealised
the medieval Jew out of touch with
reality, because the limits set by
bourgeois facts were unclear to
them. In contrast, Christian eco-
nomic historians ‘materialised’
him because the facts of the Jew-
ish-spiritual world remained for-
eign to them>».

Regularly,

enjoyed relatively extensive auton-

Jewish communities

omy in legal matters.

The lines 1-11 of the Second
Epistle to the Thessalonians is
directed towards the appearance
of the Antichrist and his de-
struction. Therefore, it is widely
assumed in research today that
2Thess is the writing of an un-
known author who wrote under
the pseudonym of the apostle.
There has been much speculation
in the history of the text’s impact
about the power able to restrain
the Antichrist. The most prob-
able interpretation is that of the
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Imperium Romanum, but a clear
decoding of the enigmatic state-
ments does not seem possible.
According to Jewish tradition
the earliest writing of the orally
transmitted Torah from Sinai,
probably compiled in the second
century and with a final redac-
tion from the 3" century CE=AC.
The name Mishnah comes from
the Hebrew shanah =to repeat, to
learn.

Unlike Christianity under Pla-
tonic influence (as the here
mentioned Phaidros dialogue)
Rabbinic Judaism does not think
the soul to be separated from the
body. Of course, the Jewish idea of
grace does not need the redemp-
tive death of the Messiah Jesus,
but lies in the act of creation.
With his
cial history of the Jews, Georg

economic and so-
Martin Caro offers a profound
(Sozial-
und  Wirtschaftsgeschichte  der
Juden im Mittelalter und der Neuw-
zeit, Vol I: Das frihere und das
hohe  Mittelalter ~ (reprografical
reprint of the 2" edition Frank-
furt 1924), Vol II: Das spitere
Mittelalter (rcprograﬁcal reprint
of the edition Frankfurt 1920),
Hildesheim, Olms, 1964..

On Halacha, especially in view of
the differences between Ortho-
dox, Liberal and Conservative
Judaism, cf. W. Homolka, Das
Judische Recht Eigenart und Ent-
wicklung in der Geschichte, «HFR»
(=Humboldt Forum Recht), n.
17, 2009, pp. 250-282, 273 ff.,
https://www.rewi.hu-berlin.de/
de/lf/oe/hfr/deutsch/2009-17.
pdf (accessed on 17/7/2023).

The most important source is

European pcrspective

the Hebrew Bible, especially the
Torah (=teaching, i.e. the five
books of Moses). Therein, tra-
ditional Jewish legal conception
recognizes 613 legal regulations
(so-called mitzwot), which form
the basis of all Jewish legal codifi-
cations, e.g. the so-called Book of
the Covenant (Ex 20,23-23,19) or
the Ten Commandments (Ex 20,
1-17 and Dt 5, 6-21). Other au-
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thoritative sources of Jewish law
are the prophets (e.g. 1 Sam 8; 1
Kings 21) and the hagiographers.
In the post-biblical period, be-
tween the destruction of the Sec-
ond Temple (70 CE=AC) and the
conclusion of the Talmud (600
CE=AC), the classical sources
Mishnah, Tosefta, the Palestinian
and the Babylonian Talmud (=oral
Torah) as well as the halakhic
midrashim (=legal interpretation
of the Hebrew Bible) emerged.
In this regard, there seems to be
a history of codification between
the generations of Taanaim via
Amoraim (200 CE=AC bis 500
CE=AC), which seems to have an-
ticipated the development of the
later ius commune. In addition,
there is also a response literature
comparable to the papal rescripts,
which
questioning the Jewish law in a

answers  submissions
systematic way.

Jewish law here is not the law of a
state, but of the people of Israel.
The Mainz pogrom of 27 May
1096, which took place during
the Crusades, represents a major
turning point in European Jewish
history, as for the first time — in
addition to the massacre — the
Kiddush HaShem
preserve the name Jahwe, here

(suicide to

to avoid compulsory baptism)
was practised here, proving Jew-
ish resistance within a Chris-
tian-dominated world; see also E.
Haverkamp, Martyrs in rivalry: the
1096 Jewish martyrs and the The-
bean legion, in «Jewish History»,
n. 23, 2009, pp. 319-342, 320,
https://www.mgh-bibliothek.de/
dokumente/b/bo33556.pdf (ac-
cessed on 28/7/2023).

Since the
of ancient Judaism, reflecting

religious literature

the ongoing conflict of foreign
powers with Jewish claims to
self-domination and the latters’
felt threat of their religious iden-
tity, a repertoire of "apocalyptic’
forms and motifs developed. They
contain revelatory messages of a
transcendent divine plan of salva-
tion. The decisive difference be-

12

122

tween Jewish and early Christian
apocalyptic is that for Christians
salvation has already taken place,
while the Jews still hope for it.

Cf. O. Stobbe, Juden in Deutsch-
land wdhrend des Mittelalters in
politischer, socialer und rechtli-
cher Beziehung, Braunschweig,
Schwetschke, 1866, p. 103 (with
note p. 234,), where for the 10™
and 11" centuries he contrasts the
trading Jews and the "Germans”
cultivating the fields, and in this
context he sees the crusade po-
groms of 1096 as being based not
only on religious fanaticism but
also on <«national antipathy»,
p- 144, that «the Jew belongs
to a foreign nationality and has
his own special right». (https://
www.digitale-sammlungen.de/
de/view/bsbiog70854?page=.1,
accessed on 6/3/2023.

Instead of land- and soil-based
economic forms of exchange.
Exemplary is the privileging of
Jews in Speyer in September 1084,
by Bishop Riidiger Hutzmann:
«Cum ex Spirensi villa urbem fa-
cerem, putavi milies amplificare
honorem loci nostri, si et iudeos
colligerem.» (J. Aronius, Regesten
zur Geschichte der Juden im frinki-
schen und deutschen Reiche bis zum
Jahre 1273, Berlin 1902, Reprint
Hildesheim, Olms, 1970, no. 168,
pp- 69-71; cit. also in S. Schiff-
mann, Die Ukunden fiir die Juden
in Speyer 1090 und Worms 1157, in
«Zeitschrift fiur die Geschichte
der Juden in Deutschland», n. 2,
1930/31, pp. 28-39, 28 ff.). More
extensively Willoweit, Staats-
bildung und Jurisprudenz, cit.,
vol. 1, p. *305. The author of the
Annales Egmundani took down
a similar wording in the subse-
quent century:
orientalis Franciae circa Renum

«In civitatibus

constitutis habundant synagogae
ludeorum» (G.H. Pertz (ed.),
MGH (=Monumenta Germaniae
Historica, Inde ab anno Christi
quingentesimo usque ad annum
millesimum et quingentesimum),
Hannover, Scriptorum, vol. XVI,

1859, pp. 442, 458; https://www.
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dmgh.de/mgh_ss_16/index.ht-
m#page/458/mode/1up, accessed
on 28/7/2023); cf. Aronius, Re-
gesten, cit., no. 254, p. 115).
Christianity has never been ex-
actly congruent with peninsular
Europe. The Christianity known
to Pope Stephen II (r. 752-757),
when he crossed the Alps for the
frankish court in 753 was differ-
ent from that in 1453, when the
Turks battered the walls of Con-
stantinople.

Russian korol, Polish krol, Czech
krdl etc.

There are four elements of the
ordinatio ad unum: the necessity
of rule due to the sinfulness of
man, the unity of the ruling body
through the unity of faith, the
ideal of the Civitas Dei, and the
God-givenness of worldly rule, cf.
e.g. the opening words of Char-
lemagne’s Admonitio generalis:
«Unter der Herrschaft unseres
Herrn Jesus Christus auf ewig.
Ich, Karl, dank der Gnade und
Barmherzigkeit Gottes Kénig und
Leiter des Frankenreichs, erge-
bener Verteidiger und demiiti-
ger Helfer der heiligen Kirche,
entbiete simtlichen Gliedern
kirchlicher Huld und allen Wiir-
den weltlicher Macht in Christus,
dem Herrn und ewigen Gott, den
GruR immerwihrenden Friedens
und Gliicks.» Paraphrased trans-
lation mine: «Under the reign of
our Lord Jesus Christ for ever. I,
Charles, thanks to the grace and
mercy of God, king and leader of
the Frankish kingdom, devoted
defender and humble helper of
the holy church, greet all mem-
bers of church favour and all dig-
nities of worldly power in Christ,
the Lord and eternal God, with
perpetual peace and happiness»
(H. Mordek, K. Zechiel-Eckes,
M. Glatthaar (eds.), Die Admonitio
generalis Karls des Grofen, Han-
nover, Harrassowitz, 2012, p. 180,
181 (Monumenta Germaniae His-
torica (=MGH) Fontes vol. XVI).
Cf. also Charlemagne’s Augus-
tinian prcference (J. Fried, Karl
der Grosse. Gewalt und Glaube. Eine
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Biographie, Munich, Beck, 2013,
pp- 45, 312 f.). The latter refer-
ence summarises the «Order of
the Church, struggle against il-
literacy, heresy and superstition,
Christianisation of the people.»
Jussen, Einleitung, in: idem (ed.),
Die Macht des Konigs, cit., p. XIX.
At the same time, a proliferation
of translations enriched the Latin
vocabulary with numerous words
from Greek and Arabic.

«And of the act of taking posses-
sion that happens when you give
a new name to what you find.»,
review by J. Kincaid, SZ (-Sud-
deutsche Zeitung, 5/6 December
2020, p. 22. In the scriptless Ger-
manic-Celtic representational-
ism terms like sin, guilt, grace,
forgiveness or mercy are com-
pletely unknown.

On Vulgar Latin with references
to the emergence of French, cf.
C. Tagliavini, Einfihrung in die
romanische Philologie, 2" edition,
Munich, UTB, 1998, pp. 158-207.
Chapter 6 in Storig, Abenteuer
Sprache, cit., pp. 145 ff. P. Swig-
gers, La comparaison des langues
romanes, du Moyen Age jusqu’au
miliew du 19° siécle, Jalons des ap-
proches grammaticographiques et
lexicographiques
Tibingen, Niemeyer, 2005; E.

comparatives,

Werner, Zur Grammatikog‘raphie
des Italienischen. Vom 15. bis 20.
Jahrhundert; M.A. Esparza, H-]J.
Niederehe, Grundziige einer Ge-
schichte der spanischen Gramma-
tikographie. Vom Mittelalter bis zur
zweiten Hilfte des 20. Jahrhunderts,
in P. Schmitter (ed.), Sprachthe-
orien der Neuzeit 111/1, part 1, 1.7-
1.9, Tibingen, Narr, 2005, pp.
239-286, pp. 287-366, pp. 367
f-398.

De revolutionibus orbium coelesti-
um 1543 (On the Revolutions of
the Heavenly Spheres, transl. By
A.M. Duncan, New York, Newton
Abbot, 1976). Cf. in regard to Co-
pernikus and his Italian contacts
U. Miikig, Kopernik and ReConFort:
A Copernican Turn in Comparative
Constitutional History?, in <Jour-
nal of Constitutional History/
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Giornale di Storia Costituzio-
nale», n. 37, 2019, pp. 5-24..
According to the Sidereus Nuncius
(News of new stars), edited and
introduced by H. Blumenberg.
2" ed., Frankfurt am Main, Suhr-
kamp, 2002, Galileo published,
among others the Dialogo sopra
i due massimi sistemi del mondo,
Florence 1632 (German: Dialog
iiber die beiden hauptsdchlichsten
Weltsysteme, Leipzig, Teubner,
1891) and the Discorsi e dimostra-
zioni matematiche interno & due
nuoue scienze, Leiden 1638 (Ger-
man: Unterredung und mathema-
tische Demonstrationen tiber zwei
neue Wissenszweige die Mechanik
und die betreffend.
Leipzig, Teubner, 1890).

Fallgesetze
Mysterium cosmographicum,
Tiibingen 1596; Harmonices mun-
di libri V, Linz 1619, https://www.
digitale-sammlungen.de/de/
view/bsb10497369?page=5 (ac-

cessed on 28/7/2023.
Instauratio magna, London 1620
(The Great Renewal).
Philosophiae  naturalis  princi-

pia mathematica (Mathematical
Foundations of Natural Philoso-
phy).

Among others, Methodus in-
veniendi lineas curvas maximi
minimive proprietate gaudentes
sive solutio problematis isoperi-
metrici latissimo sensu accepti,
Lausanne/Genf 1744, (https://
www.digitale-sammlungen.de/
de/view/bsb1oo53439?page=5,
accessed on 17/7/2023); Intro-
ductio in analysin infinitorum.
vol 1, Lausanne 1748, https://
www.digitale-sammlungen.de/
de/view/bsb10860438?page=2
(accessed on 17/7/2023); vol. 2,
1748.
digitale-sammlungen.de/de/
view/bsb10860439?page=6,7
(accessed on 28/7/2023); cf. also
Enestrom, Gustaf, Verzeichnis
der Schriften Leonhard Eul-
ers, 1* ed., Leipzig 1910, https://

Lausanne https://www.

archive.org/details/enestrom-
test/mode/2up  (accessed
28/7/2023).

Among other titles Disquisitiones

on
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Arithmeticae (English edition on
the basis of the 2" edition, ed. by
E.C.J. Schering), Gottingen 1870,
translated by A.A. Clarke (for
the Yale University Press edition
1966), revised by W.C.Water-
house with the help of C. Greither
and A.W. Grootendorst, New York
a.o., Springer, 1986.
Fundamental ]J. Mirz, Zwischen
Laizismus und  Religionsfreiheit,
Das  Religionsverfassungsrecht der
Dritten Franzosischen Republik im
Vergleich mit der Weimarer Repub-
lik, Berlin, Duncker & Humblot,
2021 (Schriften zur Rechtsge-
schichte, vol. 197, also Diss. iur.
Passau 2020, supervised by the
author), with references in fn.22
(p. 4) to H-G. Franzke, Die Lai-
zitit  als  staatskirchenrechtliches
Leitprinzip Frankreichs, in DOV
(= Die Offentliche Verwaltung)
2004, pp. 383-386, 383; P. Fiala,
Les termes de la laicité. Différen-
ciation morphologique et conflits
sémantiques Mots 27 (juin 1991:
Laic, laique, laicité), pp. 41-57 (45,
5o ff. and 53 f.) with explanations
of laicisme understood as more
militant and radical than laici-
té, https://www.persee.fr/issue/
mots_0243-6450_1991_num_27_1
(accessed on 17/7/2023).

Contexts
the original sense of the word

are understood in
as weaving together, braiding,
linking; Voltaire: «Les paroles
sont aux pensées ce que l'or est
aux diamants: il est nécessaire
pour les mettre en oeuvre, mais
il en faut peu.» (Le Sottisier, avec
une préface par L. Léouzon Le
Duc, Paris, Diterbitkan, 1880, p.
60, https://iagoz702.us.archive.
org/12/items/lesottisierdevol-
oovolt/lesottisierdevoloovolt.
pdf, accessed on 17/7/2023).
Masterly on the Roman-German-
ic clash in the Migration Lesaffer,
European Legal History, cit., p. 125
ff.

The linguistic question of a lingua
franca arises not only for Latin in
the Western Roman Empire, but
also for the Greek in the Hellenis-
tic Fast, for French as the interna-
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tional language of diplomacy, and
for German as an official language
in the Habsburg multiethnic em-
pire or for Sabir/Petit mauresque
in the Levant trade between Ven-
ice and the Middle East.

P. Hiberle, M. Kotzur, Europdgische
Verfassungslehre, 8" ed. Baden-
Baden, Nomos, 2016, p. 131.

G. Riotta, Umberto Eco’s “Shallow”
Europe and dreams of a different
sexual reyolution, 31 January 2012,
https://www.lastampa.it/esteri/
la-stampa-in-english/2012/01/31/
news/umberto-eco-s-shalloweu-
rope-and-dreams-of-a-dif-
ferent-sexual-revolu-
tion-1.36509140/ (accessed  on
20/7/2023).

The
Slavic-Hungarian Europe calls

Romance-Germanian-West

itself Corpus Christianum, the
Christendom.

«What loss, then, science has
met with after the ignominious
destruction of Greece, you can all
observe, who know well that all
Latin learning was fed from the
sources of the Greeks.» (Nunc
contrita deletaque Graecia quanta
sit facta litterarum iactura, cuncti
cognoscitis, qui Latinorum om-
nem doctrinam ex Graecorum
fontibus derivatam non ignora-
tis), cit. according to Pius II, Ora-
tio XIII, in: J.D. Mansi (ed.), Pii
II. P.M. Olim Aeneae Sylvii Piccolo-
minei Senensis Orationes Politicae,
Et Ecclesiasticae, Luca, Ex typo-
graphia Philippi Mariae Benedini,
1755, pp. 263, 270, https://reader.
digitale-sammlungen.de/de/
fs1/object/display/bsb10686109
_00312.html
22/2/2021).
«Now, however, we have been

(accessed on

shaken and beaten in Europe,
i.e. in the fatherland, in our own
house, in our abode.» (Nunc vero
in Europa, idest in patria, in domo
propria, in sede nostra percussi
caesique sumus), cit. according
to Pius 11, Oratio XIII, ibid., p. 263
(263),  https://reader.digitale-
sammlungen.de/de/fs1/object/
display/bsb10686109_0c0305.
html (accessed on 22/2/2021).
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Was heifst und zu welchem Ende
studiert man  Universalgeschich-
te?, edited by V. Wahl on be-
half of the Friedrich Schiller
University Jena, https://www.
friedrich-schiller-archiv.de/his-
torische-schriften/was-heisst-
und-zu-welchem-ende-stu-
diert-man-universalgeschichte/
(accessed on 2/2/2021).

U. Miikig, Republicanism and its
gentle wings’ (Ode to Joy). The Re-
publican Dignity to be Governed.
not Mastered as Founding Rational
Legitimacy, in Giornale di Storia
Costituzionale, n. 41/1, 2021, pp.
117-176, 127,134 1., 141.

J.W. von Goethe, Zahme Xenien:
Den vereinigten Staaten, in: idem
(ed.), Nachgelassene Werke, vol.
XVI, Stuttgart and Tiibingen, Cot-
ta, 1842, p. 96: «America, you are
better off than Our continent, the
old».

German Romanticism (e.g. No-
valis, Friedrich von Hardenbergs
Europa-Rede Die Christenheit oder
Europa. Ein Fragment. Geschrie-
ben im Jahre 1799, in L. Tieck, F.
Schlegel (eds.), Novalis. Schriften,
4“‘ ed., Berlin, Reimer, 1826,
pp. 187-208, https://
www.deutschestextarchiv.de/

vol. 1,

book/view/novalis_christen-
heit_18267p=9, accessed on
28/7/2023) developed a different
awareness of Europe. Cf. H. Uer-
lings, »Eine freie Verbindung
selbstindiger, selbstbestimmter
Wesen«. Friedrich von Harden-
bergs (Novalis) Europa-Rede,
in K. Armborst, W-F. Schiufele
(eds.), Der Wert »Europa < und die
Geschichte. Auf dem Weg zu einem
europdischen  Geschichtsbewusst-
sein, Mainz 2007-11-21 (Verof-
fentlichungen des Instituts fur
Europidische Geschichte Mainz,
Beiheft online 2, https://www.
ieg-mainz.de/uploads/_ieg_sup-
plements_pdf_5315d7odafdof/
VIEG-Beiheft-online-2.pdf, ac-
cessed on 17/7/2023).

The brothers August Wilhelm and
Friedrich Schlegel evoked the
“Christian Occident”, inspired by
Novalis. Based on a concept of Eu-
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rope based primarily on cultural
traditions the countries united by
their Romanesque, Germanic and
Christian heritage form a single
European cultural area in antino-
my to an Orient or Oriental world
conceived in Islamic terms and
were to be nominated as “Chris-
tian Occident”. The anti-refor-
mation, anti-Enlightenment and,
in view of the ideas of the French
Revolution, also anti-democrat-
ic thrust on the topos “Christian
Occident” can even nowadays be
realized in Catholic journalism.
Cf. especially the Anglo-Saxon
discussion: P. Burke, Did Europe
exist before 1700?, in «History of
Ideas», n. 1, 1980, pp. 21-29; ].
Hale, The Civilisation of Europe in
the Renaissance, London, Simon
& Schuster, 1993, pp. 3-50: L.
Wolff, Inventing Eastern Europe:
The Map of Civilization in the Mind
of the Enlightenment, Stanford,
SUP, 1994 and the essays ].G.A.
Pocock, Some Europes in Their His-
tory, in A. Pagden (ed.), The Idea of
Europe from Antiquity to the Europe-
an Union, Cambridge, CUP, 2002,
pp- 55-71; W.Ch. Jordan, “Europe”
in the Middle Ages, in: ibid, pp. 72-
92, both https://web.p.ebscohost.
com/ehost/ebookviewer/ebook/
bmxlYmtfXzEyMDQ4.0V9fQU41
?sid=424aee54.-7ef2-453f-aods
-fayodgdgcofi@redis&vid=0&-
format=EB&Ilpid=lp_55&rid=o
(accessed on 28/7/2023).

Adds another aspect to the un-
derstanding of the term ‘learning
mode’.

Mulig, Drafting Dignity, cit., p. 17.
Borrowing from Fren-
kel-Brunswik’s title “The intoler-
ance as an emotional and percep-
tual personality variable” (1949) =
“Environmental Controls and the
Impoverishment of Thought.”,
in: idem, Selected Papers, eds. N.
Heiman, J. Grant. New York, In-
ternational Universities Press,
1974, pp- 261 201 (=reprint from
Totalitarianism, ed. C.]. Friedrich.
Cambridge Mass, Havard Univer-
sity Press, 1954, pp. 171, 202).

K. Popper, The Open Society and
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its Enemies, London, Routledge,
[1945] 2012.

H. Arendt, Elemente und Urspriinge
totaler Herrschaft: Antisemitismus,
Imperialismus, Totalitarismus,
Miinchen, Piper, 1955; C. Lefort,
L'intervention démocratique. les li-
mites de la domination totalitaire,
Paris, Ed. Fayard, 1981; Die Frage
der Demokratie, in U. Rodel (Hg.),
Autonome Gesellschaft und libertdre
Demokratie, Frankfurt am Main,
Suhrkamp, 1990, pp. 281-297.

R. Forst, The Justification of Hu-
man Rights and the Basic Right to
Justification: A Reflexive Approach,
in «Ethics», n. 120, 2010, pp.
711-74.0. In fact, this corresponds
to the Kantian ban of human be-
ings' instrumentalisation  (U.
Miulig, The Kantian Legal Turn of
‘Republicanism’: ‘Rightfulness’ by
a Categorical Right to Justification,
in <«Journal of Constitutional
History / Giornale di Storia Cos-
tituzionale>», n. 42/1I, 2021, pp.
183-202,193 ff.).
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L’insegnamento della storia costituzionale in

Spagna: un'impresa incompiuta

1. Lasituazione attuale: impegno accademico
e metodologico

La storia costituzionale in Spagna gode di
un diverso stato di salute nella ricerca e
nell'insegnamento. Nel primo caso, la si-
tuazione ¢ molto pili lusinghiera grazie alla
rilevanza che questi studi hanno avuto in
Spagna. In particolare, sono soprattutto gli
storici pil che i giuristi ad aver dato contri-
buti in quantita maggiore (e quasi sempre
con qualita migliore). La Spagna ha anche
una cattedra e una rivista monografica de-
dicate alla storia costituzionale, cosa insoli-
tain altre parti del mondo'.

La situazione dell’insegnamento & mol-
to diversa. La storia costituzionale non vie-
ne insegnata monograficamente in quanto
tale. Lo & stata in alcune universitd come
I'Universitd Autonoma di Madrid, dove
ha iniziato a essere insegnata nel 1993, in
coincidenza con il ritorno all’'universita,
da Francisco Tomas y Valiente, dopo il suo
periodo alla Corte costituzionale. Qui si

IGNACIO FERNANDEZ SARASOLA

formarono due gruppi: uno dedicato al co-
stituzionalismo comparato e l'altro al costi-
tuzionalismo spagnolo, il primo sotto la di-
rezione di Clara Alvarez Alonso e il secondo
guidato dallo stesso Tomasy Valiente fino al
suo vile assassinio. In seguito, 1'insegna-
mento € stato mantenuto sostanzialmente
nelle mani di Clara Alvarez — che ha prodot-
to un magnifico manuale didattico —, con la
presenza intermittente di Marta Lorente.
Attualmente la materia € scomparsa da-
gli studi universitari. In un’altra universi-
ta, I'Universita di Oviedo, Joaquin Varela
Suanzes — il piu grande storico del costi-
tuzionalismo che questo Paese abbia mai
avuto® — ha avviato una materia che & stata
insegnata nella Facolta di Giurispruden-
za come materia opzionale tra il 1995 e il
2014, alternando ogni due anni accademici
I'insegnamento della storia costituzionale
spagnola con quello di storia costituziona-
le comparata. In quest™ultimo anno, 'ade-
guamento al cosiddetto “piano di Bologna”
(Spazio Europeo dell'Istruzione Superiore)
ha imposto la soppressione della maggior
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parte delle materie opzionali dall’offerta
formativa e la storia costituzionale, nono-
stante il suo successo tra gli studenti (con
circa duecento iscrizioni all’anno), & stata
sacrificata. La riduzione dei crediti, im-
posta dai nuovi curricula, ha comportato
I'eliminazione di quelle materie ritenute
meno essenziali e formative, tra le quali,
erroneamente, € stata inserita anche la sto-
ria costituzionale. In realta, questa visione
pragmatica degli studi universitari — basata
su una prospettiva molto americana in cui
i "rankings” sono pilt importanti dell’i-
struzione — si & diffusa in Spagna anche ai
livelli di istruzione non universitari, dove
la filosofia e le materie umanistiche sono
state quasi completamente eliminate, con
le ovvie carenze culturali che ci6 comporta
alivello sociale.

I risultato & che oggi la storia costituzio-
nale non ¢ altro che una sezione all’inter-
no di materie pitt generaliste. Ovviamente
viene studiata nelle facolta di storia, all’in-
terno dei programmi di storia contempora-
nea, intrecciata con una prospettiva politi-
co-sociale e lontana dall’analisi giuridica.
Esattamente il contrario di quanto accade
nelle facolta di giurisprudenza, dove alcune
nozioni di storia costituzionale sono inclu-
se nei programmi di Diritto costituzionale e
talvolta di Storia del diritto. In questo caso,
I'immagine che rimane agli studenti ¢ quel-
la di un testo puramente normativo, incen-
trato sull’analisi degli articoli costituzionali
e privo della necessaria contestualizzazione
politica e dottrinale.

Nel campo dell'insegnamento, la storia
costituzionale ha perso completamente la
sua autonomia per diventare una materia
puramente strumentale, al servizio di al-
tri saperi considerati piu essenziali. Cosi,
nell'insegnamento della storia contempo-
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ranea, la storia costituzionale non ¢ altro
che un segmento della contestualizzazione
globale (politica, economica, sociale) che lo
studente ottiene da ogni tappa cronologica
che deve conoscere. Nella storia del diritto
non rappresenta altro che un quadro nor-
mativo che si aggiunge (avolte allo stesso li-
vello) ai processi di codificazione e alle altre
disposizioni normative che hanno forgiato
il complesso istituzionale di ogni periodo
storico. E nel caso del Diritto costituzio-
nale si presenta solo come un precedente
dell’attuale Costituzione spagnola, al fine
di tracciare le analogie e le differenze tra il
passato e il presente.

Questo quadro desolante rivela che, a
livello accademico, la storia costituziona-
le & regredita in Spagna a livelli che non si
vedevano dagli anni "8o, rifugiandosi nel
campo della ricerca. In questo senso, puo
sembrare paradossale che ci sia un abisso
tra 'ostracismo della storia costituzionale
nell'insegnamento e il suo straordinario
sviluppo nel campo della ricerca, in cui il
numero di pubblicazioni, convegni, pro-
getti di ricerca e tesi di dottorato ad essa
dedicati & maggiore che mai. Ma questa si-
tuazione non deve sorprendere piu di tanto
perché in Spagna l'insegnamento univer-
sitario e la ricerca seguono spesso percorsi
separati.

2. Una disciplina senza metodo

I1 fatto chela storia costituzionale in Spagna
manchi di autonomia come disciplina e che
sia usata strumentalmente soprattutto nelle
facolta di Giurisprudenza e Storia ha porta-
to con sé conseguenze che hanno un impat-
to negativo su di essa. La prima e 'assenza
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di un metodo comune di analisi proprio
della storia costituzionale.

La storia contemporanea, infatti, studia
la storia costituzionale con una sua parti-
colare metodologia storiografica in cui si
intrecciano fattori socio-economici e po-
litici. In questo modo, lo studente ottiene
un’adeguata contestualizzazione,
ziale per la comprensione della storia co-
stituzionale, ma puo essere privato di altri

€ssen-

strumenti senza i quali quest'ultima & ne-
cessariamente parziale. Da un lato, I'analisi
dottrinale non & di solito abbondante, per
cui si tralascia la storia del pensiero politi-
co el’evoluzione concettuale delle categorie
su cui si basa il costituzionalismo. E senza
una buona conoscenza delle idee politiche,
¢ impossibile ottenere una comprensione
approfondita della storia costituzionale.
Spesso manca anche la conoscenza dei con-
cetti giuridico-costituzionali da applicare
all'analisi. E vero che molti storici han-
no fatto un enorme sforzo per utilizzare le
categorie fornite dagli studi giuridici, ma
sono ancora molti quelli che confondono
i concetti, li omettono o li usano con poca
correttezza. Termini come “sovranita po-
polare” contro “sovranita nazionale”, "ri-
forma” contro “mutazione costituzionale”,
“monarchia parlamentare” contro "mo-
narchia costituzionale” (per fare solo alcuni
esempi) non sono sempre adeguatamente
differenziati, mancando cosi del necessario
rigore concettuale.

Questo non accade quando la storia
costituzionale ¢ insegnata da giuristi. Tut-
tavia, essi incorrono in problemi forse an-
cora piu gravi. Il piti rilevante & quello della
decontestualizzazione: concentrandosi su
un’analisi puramente normativa, tendo-
no a ignorare (Diritto costituzionale) o a
omettere (Storia del diritto) il contesto so-

cio-politico in cui queste norme sono state
attuate. Cio significa che, in larga misura,
giuristi e storici sono agli antipodi: i primi
hanno una buona padronanza dei concet-
ti ma non conoscono il contesto; i secondi
comprendono quest ultimo ma non usano
con facilita le categorie giuridiche. Ed en-
trambi spesso mancano di apporti dottri-
nali, un aspetto che hanno in comune.

L’analisi puramente normativa e de-
contestualizzata dell’'insegnamento della
storia costituzionale nelle facolta giuridiche
comporta un inconveniente molto comune:
il presentismo. Le istituzioni del passa-
to vengono analizzate secondo i paradigmi
interpretativi del presente, dando luogo a
un'immagine completamente distorta. A
volte, questa ignoranza del contesto (poli—
tico, sociale, ma anche dottrinale) fa si che
I'uso delle categorie giuridiche — proprio la
specialita dei giuristi — possa essere un’ar-
ma a doppio taglio perché se un termine
che compare in una norma viene analizzato
senza tener conto del tempo in cui & stato
creato si possono commettere errori note-
voli. Ad esempio, il significato del termine
“repubblica federale” in Spagna all’inizio
del XIX secolo non hanulla a che vedere con
il significato che ha oggi. E necessario sa-
pere cosa la dottrina di allora intendeva con
questo concetto, e non trasferire semplice-
mente ci6 che noi oggi consideriamo tale a
una realta concepita due secoli fa.

Infatti, & questo il dibattito che si &
aperto in Francia quando Guillaume Ba-
cot ha rivelato quanto 1'analisi di Carré de
Malberg sulla distinzione tra sovranita na-
zionale e sovranita popolare nella Francia
rivoluzionaria non fosse altro che una tra-
sposizione nel passato di categorie del XX
secolo che i costituenti francesi non aveva-
no in mente>.

55



Fondamenti

Allegory of the Spanish Republic, litografia dal disegno di J. Barrera (Archive National Historique, Section Guerre
Civil, Salamanque)
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Questo problema ¢ attenuato nel caso
degli studi di scienze politiche. In queste ul-
time, la materia del diritto costituzionale &
generalmente limitata allo studio del diritto
positivo, ma vi sono corsi di storia politica
in cui € presente una componente essenziale
di storia costituzionale. Tra questi, I'analisi
delle dottrine politiche ela storia del pensie-
ro politico, che sono scarsamente trattati, o
del tutto assenti, nei programmi delle facolta
di Storia e Giurisprudenza. In questo caso,
pero, il problema & che il contesto storico
o i concetti giuridici non ricevono la stessa
attenzione. In ogni caso, ¢ vero che la laurea
in Scienze Politiche presenta un’interdisci-
plinaritd molto interessante, assente nelle
lauree in Storia e Giurisprudenza. Cosi, negli
studi universitari in Scienze Politiche, il fat-
to di avere materie giuridiche (come Diritto
Costituzionale o Teoria Generale del Diritto)
fornisce ai laureati la necessaria conoscenza
dei concetti del Diritto; allo stesso tempo,
la presenza di materie di storia moderna e
contemporanea permette di comprendere il
contesto in cui operano le dottrine politiche.
I risultato di questo approccio interdiscipli-
nare ¢ che, nel complesso, essi raggiungono
una conoscenza eterogenea, con diversi pri-
smi (normativo, politico-sociale e dottrina-
le) che permette loro di ottenere una visione
pitt completa della storia costituzionale. Il
problema sta nel fatto che queste conoscen-
ze vengono fornite in modo frammentario,
come se si trattasse di un puzzle, i cui pezzi
possono essere incastrati solo con lo sforzo
dello studente, che si fara un’idea dell’insie-
me a partire dai frammenti forniti. In effetti,
sarebbe quasi come un puzzle senza il dise-
gno guida corrispondente, che puo essere
completato solo dal modo in cui i pezzi si in-
castrano. Si tratta ovviamente di un compito
molto complicato.

Il problema metodologico ¢ molto rile-
vante perché impedisce un dialogo proficuo
tra specialisti che si sono formati in storia
costituzionale in facolta diverse. Lo stori-
co privilegera il metodo storico, il giurista
il metodo giuridico e il laureato in scienze
politiche il metodo politico. Non esiste,
quindi, un metodo comune di approccio
alla storia costituzionale e gli studi che pos-
sono derivare dall'una o dall’altra branca
del sapere finiscono per rimanere confinati
nel proprio linguaggio, dando origine a una
Torre di Babele.

Che esistano diversi modi di affron-
tare la storia costituzionale & un fatto che,
d’altra parte, alcuni autori hanno iniziato a
proporre isolatamente nel secolo scorso. I1
primo a farlo fu Jerénimo Bécker, membro
della Real Academia de Historia, tra il 1922
e il 1924.. Sebbene la sua attivita di ricerca
fosse orientata principalmente allo studio
delle relazioni estere della Spagna, nel 1896
aveva pubblicato un interessante libro sulla
storia del pensiero politico spagnolo*. L'o-
pera rivelava gia il suo interesse per la dot-
trina politica, che avrebbe poi ripreso inun
libro ancora piu interessante dal punto di
vista metodologico: La reforma constitucio-
nal de Esparia (1923)5.

Questa monografia analizzava ogni tap-
pa costituzionale spagnola studiando in-
nanzitutto i suoi antecedenti, che costitu-
iscono sostanzialmente una storia politica
del periodo che ricomprende la formazione
del testo costituzionale. Successivamente,
si concentro su quella che chiamo la storia
di ciascuna delle Costituzioni, in cui si deli-
neo il processo costituente, soffermandosi
sui diari di seduta e sui processi verbali del-
le Cortes; infine, incluse una terza sezione
dedicata al “Diritto costituzionale”, in cui si
analizzarono gli articoli dei testi normativi.
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In breve, questa fu la prima opera che fece
un chiaro tentativo di analizzare la storia
costituzionale da una triplice prospettiva
politico-istituzionale, dottrinale e norma-
tiva, pur non integrando ciascuna di queste
visioni, ma trattandole separatamente.

Questa struttura sistematica & sta-
ta ampiamente ripresa da Joaquin Tomas
Villarroya mezzo secolo dopo, nella sua
breve storia del costituzionalismo spagno-
lo, pubblicata per la prima volta nel 1975.
Come Bécker, Villarroya colloco 1'origine
del costituzionalismo spagnolo nel 1812,
e non nello Statuto di Bayonne del 1808, e
poi approfondi ogni tappa seguendo uno
schema in cui prima si concentrava su una
breve contestualizzazione storica, poi ana-
lizzava la “natura e i principi” (dove inclu-
deva la parte dogmatica), le “fonti” della
Costituzione e gli organi costituzionali, e
infine chiudeva I'esposizione con un breve
riferimento all’applicazione costituziona-
le. L'obiettivo era quindi quello di fornire
una visione sfaccettata, anche se necessa-
riamente parcellizzata, del contesto sto-
rico (dimensione politico-sociale), degli
articoli costituzionali (analisi normativa)
e, infine, dell’effettiva applicazione del te-
sto (analisi istituzionale). Alcuni aspetti di
questa struttura colpiscono: ad esempio, il
fatto che nella parte organica l'attenzione
si concentri sulla configurazione dei rami
esecutivo e legislativo, dimenticando il po-
tere giudiziario.

Si puo quindi affermare che i testi di
Bécker e Tomas Villarroya hanno rappre-
sentato un notevole progresso nella meto-
dologia della storia costituzionale, tentando
almeno di offrirne una visione da diverse
prospettive. Il limite principale dei loro
contributi derivava dalla compartimenta-
zione dell’analisi: i quadri normativi, dot-
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trinali e istituzionali apparivano totalmente
separati, come se formassero realta distin-
te, cosicché spettava al lettore completare il
puzzle e interconnettere i pezzi che gli auto-
ri offrivano solo separatamente.

Questa carenza ¢ stata colmata da Joa-
quin Varela Suanzes, che ¢ stato, senza dub-
bio, 'autore spagnolo che ha contribuito
maggiormente alla metodologia della storia
costituzionale nel nostro Paese®. E lo ha
fatto su pit fronti. Da un lato, & stato il pri-
mo a riflettere espressamente su questioni
metodologiche?. Sipuo dire che i contributi
di Bécker e Tomas Villarroya siano stati, in
una certa misura, taciti, poiché non han-
no mai analizzato la particolarita del loro
approccio metodologico. Joaquin Varela,
invece, ha dedicato numerose opere alla
trattazione specifica della metodologia, che
quindi non solo puo essere dedotta dai suoi
studi storico-costituzionali, ma & anche
espressamente formulata in testi mono-
grafici dedicati al metodo da lui impiegato.
D’altra parte, Joaquin si & spinto molto ol-
tre rispetto agli autori che lo hanno prece-
duto: non solo ha apportato la dimensione
comparativa come elemento imprescin-
dibile per l'analisi del costituzionalismo
spagnolo (in contrapposizione a coloro che
sono rimasti, e talvolta rimangono, accecati
dall’idea che il nostro costituzionalismo sia
autoreferenziale e che non sia altro che il
vecchio cliché che “Spain is different” che
ci ha tanto isolato), ma anche per il fatto
che ha finalmente utilizzato un triplice ap-
proccio integrato (normativo, dottrinale e
istituzionale). Quest’ultimo contributo &
essenziale e rende anche la storia costitu-
zionale molto pilt complessa: lungi dal trat-
tare i tre approcci in modo indipendente,
Joaquin Varela ha insistito sulla necessita di
esaminare il costituzionalismo dai tre punti
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di vista contemporaneamente, dando cosi
un’immagine tridimensionale, integrata e
onnicomprensiva che fino ad allora man-
cava.

Va notato che I'interesse di Joaquin Va-
rela per gli aspetti metodologici risponde-
va alla sua ferma convinzione che la storia
costituzionale rappresentasse una disci-
plina autonoma e che, pertanto, non fos-
se in alcun modo parte integrante di altre
materie, come la Storia contemporanea, il
Diritto costituzionale, la Storia del diritto
o la Scienza politica. E questa autonomia
rendeva necessaria la progettazione di un
proprio corpus metodologico.

3. Unadisciplina quasi orfana dilibri di testo
D: precedenti del XIX secolo

Lapresenza dilibri di testo sostanzialmente
orientati all'insegnamento universitario &
di solito un buon termometro per misurare
la salute di una disciplina. Nel caso spagno-
lo, la scarsita, la semplicita o 'obsolescenza
di materiali specificamente orientati alla
storia costituzionale — sia spagnola che
comparata — rivela quanto questa sia una
disciplina in cui ¢’¢ ancora molta strada da
fare.

Va da sé che, in mancanza di un suffi-
ciente background costituzionale, nei pri-
mi due terzi del XIX secolo si moltiplica-
rono le analisi delle sole Costituzioni in
vigore o degli eventi politici in testi vicini
nel tempo, generalmente narrati dai loro
stessi protagonisti. E il caso, per fare solo
qualche esempio, delle opere del Conte di
Toreno® o di Agustin Argiielles?. La crea-
zione di cattedre di diritto costituzionale
nella breve parentesi del Triennio Liberale

(1820-1823) diede luogo, da parte sua, alla
comparsa di testi analitici sulla Costituzio-
ne di Cadice, anche se ovviamente, essendo
all’epoca un testo in vigore, tali opere non
rappresentano un precedente dei manuali
di storia costituzionale, ma di quelli di di-
ritto costituzionale positivo.

Negli anni Sessanta del Novecento, Juan
Rico y Amat inauguro quella che oggi si puo
propriamente definire la storia politica
della Spagna liberale, narrando le vicende
politiche della prima meta del XIX seco-
lo*® e recuperando la memoria dei deputati
delle varie Cortes costituenti a partire dal
1812™. Nello stesso periodo apparve I'opera
del conte tedesco di Hamel (tradotta in spa-
gnolo da Baltasar Anduaga y Espinosa) che,
sulla scia di Sempere y Guarinos'?, descri-
veva la "Historia Constitucional” del Me-
dioevo, pur estendendo la sua esposizione
alla data della morte di Fernando VII'. L'o-
pera dedicava solo poche pagine, per altro
molto critiche, alla Costituzione di Cadice,
senza menzionare quella di Bayonne. Cio e
perfettamente comprensibile, dato che si
trattava di un’opera scritta per la maggior
gloria dei Borboni.

Lo studio analitico della storia costitu-
zionale alla fine del XIX secolo sembrava
trovare la sua sede principale nei trattati di
Diritto politico, alcuni dei quali compren-
devano una sezione storica in cui, in gene-
rale, si descriveva l'intera storia politica e
le istituzioni della Spagna, sfumando alla
fine della narrazione la fase costituzionale.
In questo senso, si puo affermare che I'ap-
proccio manualistico alla storia costituzio-
nale affonda le sue radici nel Diritto Poli-
tico, ed ¢ quindi legato nelle sue origini al
Diritto Costituzionale.

Ciononostante, nei primi trattati di di-
ritto politico, la storia costituzionale spa-

59



gnola aveva una presenza marginale. Cosi,
occupd poco spazio nel manuale di Golmei-
ro, pubblicato nel 1858"4, poiché, dopo aver
dedicato ampia attenzione alle istituzioni
dell’Ancien Régime, la Spagna costituziona-
le meritava a malapena un’epigrafe in cui
si limitava a citare le Costituzioni, per poi
indicare i contenuti che un buon codice
politico avrebbe dovuto includere. La pre-
senza di una sezione di storia costituzionale
aumentd nei trattati di Aller del 1875' e di
Santamaria de Paredes del 1880'°, anche
se la Spagna medievale occupava ancora la
maggior parte dellanarrazione storica. Altri
testi, come quelli di Izaga e di Enrique Gil
Robles'?, non contenevano quasi nessun
riferimento storico, essendo pit interessati
alla trattazione teologica e morale.

Lo scarso peso che l'analisi della Spa-
gna costituzionale aveva nei trattati di di-
ritto politico, in contrasto con il resoconto
dettagliato della storia politica dell’Ancien
Régime, comincera ad essere invertito con
il testo di Ricardo Rovira y Rabassa, in cui
I'analisi della storia costituzionale occu-
pa un posto di rilievo'®. Tuttavia, dovremo
aspettare Adolfo Posada — a cui fard ri-
ferimento quando trattero della Seconda
Repubblica — per trovare una trattazione
davvero importante e profonda della storia
costituzionale spagnola.

I1 decennio precedente la proclamazio-
ne della Seconda Repubblica vide la pubbli-
cazione diunaserie diopere diinteresse per
la storia costituzionale, sia di politici che di
storici, che completavano la visione offerta
dai giuristi nei loro trattati. Particolare at-
tenzione merita il gia citato testo di Jeréni-
mo Bécker (La reforma constitucional en Es-
paria, 1923), che sara seguito poco dopo da
Origenes del régimen constitucional en Espaiia
(1928) di Melchor Fernandez Almagro, una
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breve opera di sintesi, in linea con la linea
dilavoro di questo autore, poco incline aun
uso massiccio di fonti, ma con una grande
capacita di divulgazione. Quest'ultima ri-
sente dell’influenza di Sanz Cid'?, di Adolfo
Posada (che vedremo nella sezione succes-
siva) e di altri precedenti studiosi di storia
costituzionale (che cita a pit riprese nel
testo), mentre 1'aspetto forse piu rilevante
¢ l'analisi delle diverse sezioni materiali
della Costituzione di Cadice: il potere reale,
i Segretari di Stato e d"ufficio, i Consigli, le
Cortes, lavitalocale e i diritti individuali. Si
allontana cosi dalla mera narrazione crono-
logica tipica degli storici.

4. Una disciplina quasi orfana di libri di
testo (II): dalla Seconda Repubblica alla
transizione politica

La Seconda Repubblica non & stata, da
parte sua, un periodo molto fertile per la
storia costituzionale, forse trascinata dal
vortice costituente e dalle “tendenze mo-
derne” del diritto costituzionale, per usa-
re la conosciuta espressione di Mirkine-
Guetzevitch®®, o forse motivata dalla crisi
del parlamentarismo, o dal fatidico ricordo
del costituzionalismo della Restaurazione.
Tuttavia, anche la brevita della Seconda Re-
pubblica & un fattore decisivo per spiegare
I’assenza di testi di storia costituzionale.

In questo periodo si distinsero nel-
la trattazione della storia costituzionale
due pubblicisti intellettualmente legati tra
loro: Adolfo Posada e il suo discepolo Ni-
colas Pérez Serrano. Entrambi avevano un
elemento in comune che poteva spiegare
il loro interesse per la storia: I'allontana-
mento dal modello normativista all’epoca
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invoga a seguito delle esperienze di Weimar
e dell’Austria.

Adolfo Posada, uno dei giuristi pin bril -
lanti (e proliﬁci) del Novecento spagnolo,
dedico il secondo volume del Tratado de De-
recho Politico, pubblicato per la prima volta
nel 1893, all’analisi del “Diritto costitu-
zionale comparato”, dove analizzo la storia
costituzionale inglese, americana, france-
se, tedesca e, naturalmente, spagnola, sul-
la base della sua concezione chiaramente
liberale delle Costituzioni come prodotto
storico dell’affermazione della libertd di
fronte al potere pubblico?®'. Questa visione
comparativa distanziava l'opera di Posada
dagli altri trattati di diritto politico dell’e-
poca e anche dagli studi di storia politica
spagnola, che mancavano di riferimenti
alle esperienze costituzionali straniere. Lo
studio della storia costituzionale comparata
fu cosi inaugurato in Spagna.

Per Posada, il costituzionalismo del
presente non poteva essere pienamente
spiegato senza precedenti storici e quindi,
quando dedico una monografia a un’ana-
lisi approfondita della neonata Costituzio-
ne repubblicana del 1931%2, lo studio della
storia costituzionale — con un contenuto in
molti casi identico a quello del Tratado —
occupo quasila meta del libro.

In breve, Posada avrebbe trasformato la
storia costituzionale in una conoscenza es-
senziale per la formazione degli insegnanti
di diritto politico. Egli stesso, infatti, ri-
conosceva che era stato proprio studian-
do questa materia all’'Universita di Oviedo
sotto la guida di Rafael de Urena che aveva
percepito «l'interesse che lo studio della
politica ispanica ha per la formazione del
giurista e del politico spagnolo» .

Come Posada, anche Pérez Serrano prese
le distanze dal normativismo. Nel suo studio

metodologico sul Diritto politico, critico il
metodo kelseniano e sottolineo la necessita
di analizzare anche gli antecedenti politici e
costituzionali, avanzando cosi «dall’antico
al moderno, dallo storico all’attuale»3%.
Per questo motivo, non deve sorprendere
che nella sua dissertazione Pérez Serrano
abbia incluso, all'interno della “Parte spe-
ciale”, diverse lezioni dedicate alla storia
costituzionale comparata. Egli stesso si era
fatto carico di sottolineare I'importanza di
mettere in relazione il costituzionalismo
spagnolo con quello straniero, mostrando
le concomitanze e le differenze e collocan-
do il diritto pubblico spagnolo nel posto di
rilievo che, a suo avviso, gli corrispondeva.
Il rafforzamento dell’elemento nazionale
si percepisce nel fatto che egli inizio que-
sti argomenti proprio con la Spagna. Con il
titolo “La evolucién constitucional en Es-
pana”, Pérez Serrano illustro in dettaglio
I’argomento a partire dalla Costituzione di
Bayonne (e non dall’”Estatuto”) fino al pro-
cesso costituente del 1931. Solo dopo con-
tinuava I’analisi concentrandosi sulla storia
costituzionale inglese, americana, francese
e mitteleuropea.

Anche altri professori di Diritto Politi-
co includevano lezioni di storia costituzio-
nale nella loro cattedra, come nel caso di
Eduardo L. Llorens e, in misura minore,
di Francisco Ayala. L'opera Llorens mostra
fino a che punto la storia costituzionale fos-
se ancora concepita come una conoscenza
strumentale, il cui scopo era quello di com-
prendere meglio il diritto positivo: «senza
la comprensione delle circostanze che le
hanno precedute [le attuali Costituzioni], la
conoscenza delle istituzioni politiche in un
determinato momento non & completa» 5.

L’impulso dato ai manuali e all'insegna-
mento della storia costituzionale durante

61



la Seconda Repubblica fu necessariamente
effimero, a causa della breve durata del pe-
riodo, cui segui un lunghissimo periodo di
siccita durante il regime di Franco. E chiaro
che il nuovo regime non era interessato a
nulla che riguardasse il costituzionalismo e
il regime liberale.

Cio non ha impedito, tuttavia, la nascita
di alcune opere di riferimento per la storia
costituzionale. Storici come Miguel Artola e
Federico Sudrez — ideologicamente opposti
tra loro — produssero studi sulle origini del
costituzionalismo spagnolo. Ma i trattati
di storia costituzionale dovettero aspetta-
re che un professore di diritto politico li
rilanciasse. Nel 1955, Luis Sanchez Agesta
pubblico presso l'Instituto de Estudios Po-
liticos 1a sua Historia del constitucionalismo
espariol, che sarebbe diventata il princi-
pale riferimento della disciplina per quasi
mezzo secolo. Due furono le principali no-
vita introdotte da Sanchez Agesta rispetto
ai precedenti trattati di altri professori
di Diritto politico: da un lato, il suo fu il
primo testo dedicato monograficamente
alla storia costituzionale, dandole sostanza
in sé e non solo una parte esplicativa del
presente. Ovviamente, il momento era
propizio per questo: durante la dittatura
franchista, non era possibile considerare
il costituzionalismo storico come un
precedente per il regime attuale. La
seconda caratteristica distintiva del lavoro
di Sanchez Agesta ¢ che la sua analisi ¢
molto incentrata sull>aspetto dottrinale,
cio¢ non tanto sull>analisi
delle Costituzioni quanto sulle ideologie
sottostanti. Gome chiarisce il titolo del vo-
lume, la sua € una storia del "costituzionali-
smo”, e non delle Costituzioni.

Negli anni Sessanta, dopo I'approvazio-
ne della Ley Orgdnica del Estado (1967), par-

normativa
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te della dottrina inizid a parlare di “costitu-
zionalizzazione” del regime?®. E, sebbene si
trattasse di una valutazione poco realistica,
permise almeno di attenuare la carica ne-
gativa che lo stesso termine “costituziona-
lismo™ aveva per il regime dittatoriale. Di
conseguenza, in questa fase iniziarono a es-
sere pubblicate raccolte di Costituzioni sto-
riche, il cui punto di arrivo furono le Leggi
fondamentali di Franco. La pit rilevante fu
senza dubbio quella del giurista Diego Se-
villa Andrés, del 1969*7.

Gia negli anni Settanta, un altro pro-
fessore di diritto politico, Joaquin Tomas
Villarroya, pubblico quello che & forse il
manuale di storia costituzionale spagnola
pittletto fino ad oggi. Con piu di una dozzi-
na di edizioni, la sua Breve historia del cons-
titucionalismo espariol (prima edizione del
1975) fu un buon complemento al manuale
diSanchez Agesta poiché cio che mancava al
primo era proprio 1’analisi dottrinale pre-
sente nel secondo.

Dopo la Transizione politica, il recupero
del passato costituzionale della Spagna é di-
ventato un aspetto di straordinaria impor-
tanza, non solo accademica ma anche po-
litica. Questo spiega le numerose sintesi di
storia costituzionale spagnola che prolife-
rarono, soprattutto negli anni Ottanta e nei
primi anni Novanta, come quelle scritte,
tra gli altri, da Francisco Fernandez Segado
(1981), Jordi Solé Tura ed Eliseo Aja (1988),
Antonio Torres del Moral (1988), Emilio
Attard (1988), Bartolomé Clavero (1989)
e Rafael Jiménez Asensio (1992)28. Vale la
pena notare che gli autori di questi manuali
sono stati professori di diritto costituziona-
le, piuttosto che gli storici e, d’altra parte,
che tutte le opere citate erano ancora sintesi
molto stringate di storia costituzionale, de-
scrittive e, in questo senso, pilt adatte come
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manuali per le scuole superiori o peri corsi
universitari che come opere utilizzabili an-
che dai ricercatori.

Proprio per superare questo limite ¢
stato realizzato quello che & senza dubbio
il pitt importante manuale di storia costi-
tuzionale attualmente esistente in Spagna:
Historia Constitucional de Espana (2020),
un’opera postuma di Joaquin Varela Suan-
zes®? a cui ha dedicato gli ultimi anni della
sua vita, anche se la sua progettazione e la
sua ideazione sono state lunghe pin di due
decenni. Opera di straordinaria importan-
za, riunisce la visione tridimensionale della
storia costituzionale (normativa, dottrinale
e istituzionale) apportata da Joaquin Varela,
creando un testo difficilmente superabile.

5. Una disciplina quasi orfana dilibri di testo
(I1D): la storia costituzionale comparata

Come si & gia sottolineato, la prospetti-
va comparativa ¢ stato un aspetto poco
esplorato dalla storiografia spagnola fino a
quando non & stata ripresa dai professori
di Diritto politico, in particolare da Adol-
fo Posada. L'importanza delle esperienze
costituzionali straniere durante la Seconda
Repubblica spiega perché proprio in quel
periodo la storia costituzionale spagnola —
indissolubilmente legata all'insegnamento
del diritto positivo — fu spiegata come parte
diuna pittampia esposizione del costituzio-
nalismo occidentale.

Tuttavia, questa dimensione compara-
tiva & stata presto dimenticata e lo studio
della storia costituzionale comparata ¢ un
settore in cui gli accademici spagnoli non
hanno abbondato. Per molto tempo, 'opera
di riferimento ¢ stata il libro Derecho Cons-

titucional Comparado, scritto dal professore
di diritto politico Manuel Garcia Pelayo® e
pubblicato in Messico, dove rimase fino alla
caduta del regime di Franco, quando torno
per essere eletto come primo presidente
della Corte costituzionale spagnola. In re-
alta il libro di Garcia Pelayo si occupava di
diritto positivo, la cui esposizione stori-
ca era solo una parte e, per di piu, priva di
qualsiasi riferimento alla Spagna. In questo
senso, la storia costituzionale continuo ad
assumere un ruolo puramente strumentale
rispetto all'insegnamento delle Costituzio-
ni in vigore. Questo spiega perché, quando
il volume ¢ stato scritto durante il regime di
Franco, la storia costituzionale spagnola era
assente.

Oltre al libro di Garcia Pelayo, tra i
pochi autori che hanno scritto di storia
costituzionale comparata, spiccano due
autori, Joaquin Varela Suanzes e Clara Al-
varez Alonso che, come ho gia sottolineato,
hanno insegnato materie sull’argomento
rispettivamente all’Universita di Oviedo e
all’'Universita Auténoma de Madrid. Il pri-
mo ha scritto alcune interessanti note che
a tutt’oggi sono rimaste inedite e che spe-
riamo di pubblicare a breve nell’ambito di
un progetto di Opera Omnia che sta curando
la Cdtedra de Historia Constitucional “Marti-
nez Marina” dell’Universita di Oviedo. Per
quanto riguarda la materia insegnata da
Clara Alvarez Alonso, essa ha dato vita a un
magnifico studio di storia costituzionale
comparata, di straordinario spessore dot-
trinale®, in cui uno degli aspetti pin rile-
vanti & I'idea del diritto di proprieta come
elemento fondamentale sull’origine del
costituzionalismo occidentale; una teoria
in cui non si pud ignorare 'influenza che
Paolo Grossi ha avuto sulla professoressa
madrilena.
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Con queste poche eccezioni, la mancan-
za di manuali che potessero essere utilizzati
nell'insegnamento universitario per ana-
lizzare la storia costituzionale comparata
(cosa pil presente nelle facolta di storia che
in quelle di giurisprudenza) & stata colmata
attraverso la traduzione di alcune opere
straniere rilevanti. Forse la pilt popolare vi
¢ stata quella di Nicola Mateucci®?, segui-
ta da quelle di Maurizio Fioravanti, Die-
ter Grimm, M. ]J. C. Vile e Horst Dippelgg.
Tra i pochi spagnoli che si sono impegnati
in questa direzione, la maggior parte sono
stati tutti giuristi34' ad eccezione di Miguel
Artola35, uno degli storici pil influenti e
perspicaci del XX secolo®®, che & stato se-
guito da altri storici spagnoli, con poche
eccezioni’?,

Questa carenza di manuali di storia co-
stituzionale comparata puo essere colma-
ta, in una certa misura, solo dalle raccolte
di costituzioni storiche che sono apparse
—anch’esse a sprazzi —in Spagna. Una delle
prime & stata 'opera del gia citato Miguel
Artola, anche se dedicata esclusivamente
alle dichiarazioni dei diritti e che incorpora
le fonti originali solo in forma frammen-
taria®®. Molto pit ambiziosa & stata senza
dubbio la pit rilevante raccolta di Costi-
tuzioni storiche in prospettiva comparata,
ancora una volta di Joaquin Varela39.

Fondamenti
6. Due parole per concludere

L’insegnamento della storia costituzionale
in Spagna (sia essa spagnola o comparata)
continua ad essere eccezionale nel nostro
Paese. Integrata negli studi di Diritto, Sto-
ria o Scienze Politiche, ha smesso di essere
una materia autonoma (uno status di cui ha
goduto solo per poco tempo) per acquisire
un carattere puramente strumentale ri-
spetto alle altre materie. Questa circostanza
non solo le ha impedito di acquisire auto-
nomia, ma genera anche un’enorme confu-
sione metodologica, fornisce allo studente
una visione frammentata e scoraggia la
stesura di manuali specificamente dedicati
alla storia costituzionale.

Tutto cid € in contrasto con il magnifico
stato di salute di cui gode la storia costitu-
zionale tra gli accademici spagnoli. Si puo
dire, infatti, che mai prima d’ora in Spagna
si & registrata una cosi grande attenzione al
tema da parte di giuristi, storici e politolo-
gi. Vale la pena chiedersi, tuttavia, perché la
ricerca e I'insegnamento seguano percorsi
divergenti.

' La Cdtedra de Historia Constitu-
cional “"Martinez Marina” dell’U-
niversitad di Oviedo ¢é stata creata
nel 2019, ma in realta ¢ nata nel
2008 come Seminario, creato
dal Vice-Rettorato di Estensione
Universitaria. La rivista “Historia
Constitucional”, invece, & stata
creata nel 2008, sempre presso
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I"Universita di Oviedo. Entrambe
le iniziative sono state promosse
da Joaquin Varela Suanzes-Car-
pegna. Nel caso della cattedra,
devo sottolineare che la sua visita
a Macerata e la sua collaborazione
con il Laboratorio “Antoine Bar-
nave” di quell'universita italiana
sono state decisive per incorag-

giarlo a creare in Spagna un'isti-
tuzione dedicata alla storia costi-
tuzionale, anche se pitt modesta.

Sebbene questa possa essere con-
siderata un’affermazione sogget-
tiva (alla quale non mi sottraggo
dato il mio rapporto accademico
e personale con Joaquin Varela),
ci sono circostanze che la cor-
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roborano: non solo il fatto che ¢
praticamente 'unico accademico
che ha dedicato tutta la sua vita
di ricerca alla storia costituzio-
nale (con quasi 300 pubblicazioni
sull’argomento), ma anche il fatto
che ha creato 'unica cattedra e
I'unica rivista in Spagna dedicate
a questa disciplina, come accen-
nato nella nota precedente. D’al-
tra parte, ¢ stato I'unico ricerca-
tore che ha cercato di apportare il
proprio metodo, riflettendo, con-
tribuendo con numerose pubbli-
cazioni alle riflessioni metodolo-
giche sulla storia costituzionale.
Su queste circostanze rimando
al dossier incluso nel numero
24, della rivista Historia Constitu-
cional, dedicato a Joaquin Varela
nel quinto anniversario della sua
morte.

G. Bacot, Carré de Malberg et l'ori-
gine de la distinction entre souverai-
neté du peuple et souveraineté na-
tionale, Paris, Editions du Centre
National de la Recherche Scienti-
fique, 1985,

J. Bécker, La Tradicion politica es-
pariola: apuntes para una biblioteca
espaiiola de politicos y tratadistas
de filosofta politica, Madrid, Tipo-
litografia de Raoul Péant, 1896.

J. Bécker, Lareforma constitucional
en Espania. Estudio histdrico-critico
acerca del origen y vicisitudes de las
Constituciones espariolas, Madrid,
Imprenta de Jaime Ratés Martin,
1923. Esiste un’edizione anasta-
tica pubblicata da Analecta edito-
rial, Navarra, 2005.

Ne parlo nel primo capitolo di L.
Fernandez Sarasola, Utopias Cons-
titucionales. La Esparia posible en
los proyectos constitucionales (1786~
1931), Madrid, Centro de Estu-
dios Politicos y Constitucionales,
2022, pp. 27-30.

Tra le altre pubblicazioni: J. Va-
rela Suanzes-Carpegna, Algunas
reflexiones metodoldgicas sobre la
Historia Constitucional, in <«His-
toria  Constitucional», num.
8, 2007, p. 246; Varela Suan-
zes-Carpegna, Joaquin: Algunas
reflexiones metodoldgicas sobre la
historia constitucional, Figuerue-
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lo Burrieza, Angela, Enriquez
Fuentes, Gastéon J., Nufiez To-
rres, Michael, Derecho, Ciencias y
Humanidades, Comares, Grana-
da, 2010, p. 251; J. Varela Suan-
zes-Carpegna, Historia e historio-
grafia  constitucionales, Madrid,
Trotta, 2015, p. 13. Va aggiunto
che Joaquin Varela ha intervistato
quattro importanti figure europee
(Ernst Wolfang Bockenforde, Mi-
chel Troper, M. J. C. Vile e Mauri-
zio Fioravanti) nella rivista da lui
diretta, Historia Constitucional, e
una delle domande che ha sempre
posto loro & stata proprio la loro
opinione sul metodo della storia
costituzionale.

Nella sua celebre Historia del le-
vantamiento, guerra y revolucion
de Espafia, scritta tra il 1827 e il
1837, Toreno dedica brevi ma
sostanziose pagine al processo
costituente di Cadice, analizzan-
do sia gli articoli dello Statuto di
Bayonne che la Costituzione del
1812. Tuttavia, dedica maggiore
attenzione alle vicissitudini poli-
tiche delle Cortes de Cadiz in un
opuscolo molto meno conosciuto
che ¢ la Noticia de los principales
sucesos ocurridos en el gobierno de
Espana, desde el momento de la in-
surreccion en 1808, hasta la disolu-
cién delas Cortes ordinarias en 1814,
por un espariol residente en Paris.
Per un’analisi dettagliata della vi-
ta e dell’'opera di questo liberale,
cfr. J. Varela Suanzes-Carpegna,
El Conde de Toreno. Biografia de un
liberal (1786-1843), Madrid, Mar-
cial Pons, 2005.

A. Arguelles, Examen historico de
la reforma constitucional que hicie-
ron las Cortes generales y estraordi-
narias desde que se instalaron en la
isla de Leon el dia 24 de setiembre de
1810, hasta que cerraron en Cadiz
sus sesiones en 14 del propio mes de
1813, Londres, Imprenta de Carlos
Wood e hijo, 1835.

J. Rico y Amat, Historia politica y
parlamentaria de Esparia (desde los
tiempos primitivos hasta nuestros
dias: escrita y dedicada a S.M. la Rei-
na Donia Isabel II, Madrid, Imprenta
de las Escuelas Pias, 1860-1861.
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J. Rico y Amat, El libro de los dipu-
tados y senadores: juicios criticos de
los oradores mds notables desde la
cortes de Cdadiz hasta nuestros dias,
con la insercion integra del mejor
discurso que cada uno de ellos ha
pronunciado, Madrid, Estableci-
miento Tipografico de Vicente y
Lavajos,1862-1866. Alcuni pre-
cedenti di tali biografie esiste-
vano gia: Anénimo, Condiciones y
semblanzas de los diputados a las
Cortes para la Legislatura de 1820
y 1821, Gibraltar, 1821; Anénimo,
Condiciones y semblanzas de los
seriores diputados a Cortes para los
anos de 1822 y 1823, Madrid, Im-
prenta del Zurriago, 1822; Charles
Le Brun, Retratos politicos de la
Revolucion de Espana, Impreso en
Filadelfia, 1826.

L’opera di Juan Sempere y Gua-
rinos intitolata Memorias para
la historia de las constituciones
espariolas, Paris, Imprenta de
P.N. Rougeron,1820, era una le-
gittimazione del regime costitu-
zionale instaurato da Rafael del
Riego nel Triennio liberale, ma in
realta non si trattava di un’opera
di storia costituzionale in senso
stretto, nonostante il titolo, bensi
di un’esegesi dei precedenti sto-
rici del sistema rappresentativo
spagnolo durante il Medioevo,
tornando cosi all'idea di “costitu-
zione storica”.

V. Du-Héamel, Historia constitucio-
nal de la monarquia espariola desde
la invasion de los barbaros hasta la
muerte de Fernando VII: 411-1833,
por el conde Victor Du-Hdmel: tra-
ducida, anotada y adicionada
hasta la mayoria de la reina dona
Isabel II ... por Baltasar Anduaga
y Espinosa, Madrid, Imprenta de
D. Manuel G. Uzal, 1845-1846, 2
vols.

M. Colmeiro, Elementos de derecho
politico y administrativo de Espana,
Imprenta de Gabriel Alhambra
Madrid, 1858.

D.E. Aller, Exposicion elemental
tedrico-historica del derecho politi-
co, Madrid, Libreria de Victoriano
Suérez, 1875, dove dedica l'ultima
parte a una sintesi storica delle
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istituzioni spagnole. La sezione
sulla Storia costituzionale oc-
cupa appena le pagine 287-303,
limitandosi a una brevissima de-
scrizione dei principi di ciascuna
Costituzione, dedicando un po’
piu di spazio alla Costituzione di
Cadice, accennando anche allo
sviluppo storico.

Nel suo Curso de Derecho Politico,
Santamaria de Paredes divideva
la storia del diritto politico spa-
gnolo in cinque periodi, T'ultimo
dei quali corrispondeva proprio
alla “Espafia Constitucional” (dal
1808 al regno di Alfonso XIII). In
totale, si tratta di poco pit di una
dozzina di pagine che culminano
inun’analisi sull'impatto dei par-
titi politici nel regime costituzio-
nale.

L. lzaga, Elementos de Derecho
Politico, Bilbao, Admén. de El
Mensajero del Corazén de Jesus,
1922. Gil Robles, da parte sua,
ha dedicato solo il capitolo XIV
del secondo volume al “costitu-
zionalismo”, con riferimenti alla
Gran Bretagna, agli Stati Uniti,
alla Francia e alla Germania, ma
omettendo qualsiasi cenno alla
storia costituzionale spagnola. E.
Gil Robles, Tratado de Derecho Po-
litico (1899-1901 Madrid), Afro-
disio Aguado Editores, 1961.

R. Roviray Rabassa, Tratado de de-
recho politico: ademds de las funda-
mentales teorias en que descansa la
ciencia politica; contiene una parte
histérica en la que se ocupa del des-
envolyimiento de las instituciones
politicas de Esparia, y del examen
y critica de las constituciones desde
la del ario 1812 d la de 1876; con mas
el estatuto real de 1834, las cuales se
insertan integras en el presente “tra-
tado”, Madrid, Libreria de Leoca-
dio Lopez, 1882.

Carlos Sanz Cid ha realizzato il pitt
importante studio sulla Costitu-
zione di Bayonne in Spagna, frut-
to di un’approfondita indagine
negli Archives Nationales de Paris.
C. Sanz Cid, La Constitucion de Ba-
yona, Madrid, Reus,1922.

In questo periodo, uno degli
esempi pilt emblematici del co-
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stituzionalismo tra le due guerre,
che ha avuto un’influenza note-
vole sulla Costituzione del '31: La
Constitucion alemana de 11 de Agos-
to de 1919. Texto completo, comenta-
rios, introduccion histdrica y juicio
general por el Dr. Ottmar Biihler.
Traduccién de la tercera edicion ale-
mana por José Rovir, Barcelona, Ta-
ller Grafico Editorial Labor, 1931.
La compilazione di Mirkine ¢ sta-
ta pubblicata anche in traduzione
da B. Mirkine-Guetzevitch, Las
nuevas constituciones del mundo:
Textos integros de las de Alemania,
Baviera, Prusia, Austria, con uno
studio preliminare di Boris Ser-
gueevich ~ Mirkine-Guetzevitch,
Madrid, Editora Espana, 1931.

A. Posada, Tratado de Derecho Poli-
tico, Madrid, Libreria General de
Victoriano Suarez, 1935 (52 edi-
cion), vol. IT, pag. 31.

A. Posada, La nouvelle Constitution
espagnole, Paris, Recueil Sirey,
1932.

A. Posada, Fragmentos de mis me-
morias, Oviedo, Publicaciones de
la Universidad de Oviedo, 1983,
p-76.

N. Pérez Serrano, Estudio acerca
del concepto, método, fuentes y pro-
gramas del Derecho Politico espariol,
comparado con el extranjero (1932),
in N. Pérez Serrano, Escritos de
Derecho Politico, Madrid, Instituto
de Estudios de Administracion
Local, 1984, vol. L, p. 57.

E. L. Llorens, Notas sobre el con-
cepto, método y fuentes y programas
del Derecho Politico Espariol com-
parado con el extranjero (Madrid,
1933), in S. Martin Martin, El De-
recho Politico de la Segunda Repti-
blica, Madrid, Universidad Carlos
111, 2011, p. 162.

G. Fernandez de la Mora, Los ted-
ricos izquierdistas de la democracia
orgdnica, Barcelona, Plazay Janés,
1985; R. Fernandez-Carvajal, La
espariola, Madrid,
Editora Nacional, 1969.

D. Sevilla Andrés, Constituciones
y otras leyes y proyectos politicos de
Espania, Madrid, Editora Nacio-
nal, 1969, 2 vols. Negli anni Cin-

Constitucion

quanta e Sessanta cominciarono

Fondamenti

ad emergere altre compilazioni,
anche se in modo isolato: R. Sinz
de Varanda, F. Laguna Aranda,
T. Sanchez Casajus, Coleccion de
Leyes Fundamentales, Zaragoza,
Acribia, 1957; E. Tierno Galvan,
Leyes politicas espafiolas funda-
(1808-1936), Madrid,

Tecnos, 1968. Come si puo notare,

mentales

I'uso del termine “costituzioni”
nei titoli di queste compilazioni
¢ stato evitato e sostituito dal ter-
mine “leggi fondamentali” o “leg-
gi politiche”.

L’elenco ¢ abbondante, mi limi-
tero a citare solo alcuni esempi.
Durante il regime franchista,
due opere di professori di diritto
politico erano ancora in stampa:
D. Sevilla Andrés, Esquema de
Historia Constitucional de Esparia
(1800-1948), Valencia, Gior, 194.8;
D. Sevilla Andrés: Historia cons-
titucional de Esparia: 1800-1966,
Valencia, Escuela Social, 1966:
R. Fernandez-Carvajal: Sintesis
de Historia Constitucional de Es-
paria: 1808-1936, Universidad de
Murcia, Murcia, 1972. In seguito,
sono soprattutto i costituziona-
listi a dedicarsi a questo tipo di
pubblicazioni anche perché la
“Storia costituzionale spagnola”
rientrava nei programmi dell’in-
segnamento di Diritto costituzio-
nale insegnata in tutte le facolta
di giurisprudenza spagnole. Vedi
a titolo di esempio: F. Ferndndez
Segado, Las constituciones histd-
ricas espafiolas: (una introduccion
juridica), Madrid, ICAI, 1981, J.
Solé Tura, E. Aja, Constituciones y
periodos constituyentes en Esparia
(1808-1936), Madrid, Siglo XXI,
1988; A. Torres del Moral, Cons-
titucionalismo  histérico espaniol,
Atomo ediciones, Madrid, 1988;
R. Jiménez Asensio, Apuntes para
una historia del constitucionalismo
espaiiol, Zarauz, Editorial Itxaro-
pena Sa, 1992; ]. Pefia Gonzilez,
Historia politica del constitucio-
nalismo espariol, Madrid, Prensa
y Ediciones Iberoamericanas,
1995; C. Nuiez Rivero, Historia
constitucional de Espana, Madrid,
Universitas, 1997. Tra i giuristi
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impegnati in politica: E. Attard, El
constitucionalismo espariol, 1808-
1978: ensayo historico-juridico, Va-
lencia, Quiles, 1988. Tra gli storici
del diritto: B. Clavero, Evolucion
historica del constitucionalismo es-
pariol, Madrid, Tecnos, 1984: id.,
Manual de Historia Constitucional
de Esparia, Madrid, Alianza, 1989.
J. Varela Suanzes, Historia consti-
tucional de Espania, Madrid, Mar-
cial Pons, 2020. Purtroppo, io
stesso sono stato costretto a rive-
dere e completare alcuni capitoli,
su richiesta di Joaquin Varela (in
condizioni di salute precarie) che,
con la sua caratteristica gentilez-
za, mi ha chiesto di apparire come
curatore dell’opera. Joaquin Va-
rela mori solo pochi mesi prima
che I'opera vedesse finalmente la
luce.

M. Garcia Pelayo, Derecho Cons-
titucional  comparado, Madrid,
Revista de Occidente, 1950, con
edizioni successive fino al 1967.
In Spagna ¢ stato ripubblicato
da Alianza nel 1984, e ristampato
nel 1991. Nel 1999 la stessa casa
editrice ha pubblicato una nuova
edizione, con un’introduzione di
Manuel Aragén Reyes, inserita
nella collana “Manuales”.

C. Alvarez Alonso, Lecciones de
historia  del  constitucionalismo,
Madrid, Marcial Pons, 1999.

N. Mateucci, Organizacion del
poder y libertad. Historia del cons-
titucionalismo moderno, Madrid,
Trotta, 1998.

M. Fioravanti, Constitucion. De la
antigiiedad a nuestros dias, Ma-
drid, Trotta, 2001; D. Grimm,
Constitucionalismo y derechos fun-
damentales, Madrid, Trotta, 2006
(Il titolo & fuorviante: si tratta
infatti di una vera e propria sto-
ria costituzionale); M. J. C. Vile,
Constitucionalismo y separacion de
poderes, Madrid, Centro de Estu-
dios Politicos y Constitucionales,
2007; H. Dippel, Constituciona-
lismo moderno, Madrid, Marcial
Pons, 2009.

C. Alvarez Alonso, Lecciones de
Historia  del  constitucionalismo,
Madrid, Marcial Pons, 1999: E.
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Gonzalez Hernandez, Breve histo-
ria del constitucionalismo comun
(1787-1931), Madrid, Editorial
Universitaria Ramoén  Areces,
2006; R. Luis Blanco Valdés, La
construccion de la libertad, Madrid,
Alianza, 2010.

M. Artola, Constitucionalismo en la
historia, Barcelona, Critica,2005.

I. Fernandez Sarasola, Miguel Ar-
tola: el historiador de la revolucion
liberal, in M. Artola, De la Ilus-
tracion al liberalismo. Jovellanos
y Argiielles, estudio preliminar y
notas de Ignacio Ferndndez Saraso-
la, Pamplona, Urgoiti, 2023, PP-
V-LXXII.

Tra le opere di sintesi piu si-
g'niﬁcative su questo punto vale
senz’altro la pena citare R. Fer-
nandez Sirvent, Las grandes reyo-
luciones: independencia y libertad.
Claves para una historia compara-
da, Madrid, Paraninfo, 2018.

M. Artola, Los derechos del hombre,
Madrid, Alianza, 1986. Discor-
so di insediamento alla Royal
Academy of History, pubblicato
dall’istituzione stessa: Declaracio-
nes y derechos del hombre, Madrid,
Real Academia de la Historia,
1982. L'opera di Alianza & stata
poi pubblicata anche da Ediciones
del Prado (Madrid, 1994, e Circu-
lo de Lectores (Madrid, 1995).

J. Varela Suanzes-Carpegna, Tex-
tos bdsicos de la historia constitu-
cional comparada, Madrid, CEPC,

1998.
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Duzentos e cinquenta anos de ensino da histéria

constitucional em Portugal (1772-2022)

1. Introdugdo

A partir das revolugées constitucionais dos
finais do Séc. XVIII e principios do Séc. XIX
— maxime, a Revolu¢io Americana (1776-
1787), a Revolugio Francesa (1789-1791), a
Revolugio Espanhola (1810-1812) e a Revo-
lucio Portuguesa (1820-1822) — iniciou-se
uma nova era constitucional (designada
como Constituicio “moderna”, Consti-
tuigdo “escrita”, Constituicio “codificada”,
etc.), que, paulatinamente, nos dois séculos
seguintes, se espalharia por quase todos os
Estados do mundo, salvo o Reino Unido da
Gra-Bretanha e a Irlanda do Norte, onde se
manteve, até aos dias de hoje, o paradig-
ma constitucional oriundo da Idade Média
(por sua vez, designado como Constituicio
“antiga”, Constitui¢do “nio escrita”, Cons-
titui¢io “histérica”, Constituicio “consue-
tudinaria”, Constituicio “esparsa”, etc.),
formado sobretudo por normas consue-
tudinarias, mas incluindo também alguns
textos escritos, nomeadamente a Magna
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Charta Libertatum de 1215 e 0s sucessivos
diplomas de indole juridico-fundamental
surgidos ao longo dos séculos.

Em Portugal, depois de malograda a
tentativa da “Stplica constitucional” de
1808, dirigida a Napoledo Bonaparte, du-
rante a ocupacdo francesa, foi a Revolucio
Liberal de 1820 que marcou a entrada do
pais no constitucionalismo moderno, que
viria a ser consumada com a aprovacio da
primeira Constitui¢do portuguesa, no ano
de 1822. Esta profunda rotura com a ordem
constitucional do Antigo Regime implicou,
por efeito da substituicdo integral da ordem
politico-constitucional, também uma mu-
danca ao nivel do ensino académico do di-
reito constitucional, abrindo sequelas que
viriam a condicionar o ensino da histéria
constitucional nos dois séculos seguintes
e que se repercutiram até a hodiernidade.
E sobre a referida génese setecentista do
ensino universitario da Constituicdo antiga
e a disrupgdo provocada pelo movimento
revolucionario vintista — que levou a que se
criasse uma barreira entre o ensino acadé-
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mico pré-liberal (Constitui¢io antiga) e o
ensino pés-liberal (Constituicio moder-
na) —, bem como a sua repercussio até aos
dias de hoje, que versa este artigo.

Para além desta introdugio e da con-
clusdo, o estudo vai estruturado em trés
partes, subdivididas em varios itens: a pri-
meira parte versa sobre o ensino académi-
co pré-liberal da histéria constitucional,
desde os Estatutos Pombalinos de 1772 até a
Revolugdo Liberal (1820-1822); a segunda
parte ocupa-se do ensino académico p6s-li-
beral da histéria constitucional, desde a
primeira Constitui¢io moderna portuguesa
(1822) até a atualidade, incluindo um bre-
ve panorama das mais recentes publica¢des
académicas; e a finalizar, fica a proposta de
se autonomizar o ensino universitirio da
Histéria Constitucional Portuguesa, recon-
hecendo-lhe a devida relevancia para o en-
tendimento do direito constitucional atual
vigente, superando, porém, a tradicional
desconsideracdo da histéria constitucional
pré-liberal.

2. Ensino pré-liberal da historia

constitucional (1772-1822)
2.1 Constitui¢do antiga: caraterizagdo breve

Avigéncia da Constitui¢do antiga portugue-
sa entre os séculos XII e XIX pode ser sub-
dividida em dois grandes blocos temporais,
que nos ajudam a compreender o objeto de
estudo aqui proposto’.

— 1.2 periodo, da monarquia limitada
(Séc. XIII — Séc. XVID): particularmen-
te caracterizado pelos seguintes aspetos:
(i) institui¢do e desenvolvimento de uma
assembleia representativa da comunida-
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de politica (as Cortes gerais portuguesas),
onde os representantes dos concelhos pas-
saram a ter assento, a par dos representan-
tes das classes altas do clero e da nobreza®;
e (ii) promulgacio das primordiais leis
constitucionais do pais, que resultaram de
pactos assinados entre o rei e os represen-
tantes do reino, celebrados em Cortes ge-
rais; (iii) o ideal de soberania coletiva e de
monarquia moderada, garantidos por me-
canismos como o juramento régio, a supre-
macia e rigidez das Leis Fundamentais, o
papel das Cortes na legislacdo e nos impos-
tos extraordinarios, a autonomia municipal
e o direito de resisténcia popular contra o
abuso de poder régio®.

—2.%periodo, da monarquia absoluta (Séc.
XVII — Séc. XIX): caracterizado sobretudo
pelos seguintes aspetos: (i) extingdo das
Cortes gerais, sendo que a ultima reunido
ocorreu em Lisboa, nos anos de 1697-1698;
(ii) restricdo do alcance da antiga Consti-
tuicdo, limitando as Leis Fundamentais do
reino as matérias que versavam somente
sobre a sucessdo da coroa e a regéncia do
reino, em caso de menoridade ou incapa-
cidade do monarca; (iii) adogdo do prin-
cipio da soberania divina do monarca, que
pressupunha a transmissdo divina direta e
imediata do poder para o rei, negando as-
sim quaisquer manifestacdes do principio
da soberania popular, inclusive aquela se-
gundo a qual o povo atuava como mero in-
termediario na transmissdo divina do po-
der para o monarca; (iv) reducéio do poder
dos “corpos intermédios” e da autonomia
municipal. Em poucas palavras, «mais do
que uma transi¢do ou uma mutagdo consti-
tucional, o absolutismo traduziu-se numa
verdadeira revogagdo explicitamente assumi-
da da Constitui¢ao tradicional »%.
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2.2 Meio século de ensino do Direito Publico

Embora possa parecer controverso, foi no
auge deste segundo periodo de monarquia
absoluta que se introduziu nos cursos juri-
dicos da Universidade de Coimbra (anica
no pais, nessa época) o ensino do Direito
Constitucional — incluindo uma verten-
te de Histéria Constitucional —, através da
reforma do ensino efetuada pelo Marqués
de Pombal, o todo-poderoso primeiro-mi-
nistro do rei D. José I (1750-1777). Assim,
subscrevemos a afirmacio de Lopes Praga:
«devemos ao absolutismo ilustrado de D.
José I a criacio de uma cadeira onde fosse
estudado o direito pablico»5.

A reforma determinada pelos Estatutos
Pombalinos de 1772 instituiu, pela primeira
vez na Academia portuguesa, o ensino do
Direito Patrio Publico Interno®
deveriam ensinar a «Constituigdo Civil da
Monarquia Portuguesa», versando sobre as

, cujas licoes

seguintes matérias:

A forma da sucessdo hereditaria dela [da mo-
narquia portuguesal; o supremo e independente
poder e autoridade temporal dos senhores reis
destes reinos; 0 modo da legislacio antiga e mo-
derna e da administragdo da justica e da fazenda;
anatureza das Cortes e das decisdes que nelas es-
tabeleciam os senhores reis, enquanto nio houve
tribunais e magistrados sedentarios; os diferen-
tes tribunais que tém sido deputados para o go-
verno politico, civil e econémico; as diferentes
jurisdicdes que lhes tém sido cometidas; a natu-
reza dos tributos e imposi¢des publicas; o modo
de os estabelecer; a suprema jurisdicéo para es-
tabelecer penas, criar e prover oficios e dirigir
os estudos dos vassalos; e todos os outros artigos
que sio dainspecdo do mesmo Direito Patrio Pa-
blico Interno.

Trata-se de uma forma extensiva de in-
terpretar a Constituicio, muito para além
das Leis Fundamentais formais, alargando

o seu ambito a organizacio politica e social
do governo lato sensu, ou seja, a analise das
institui¢des do poder politico (Constituicio
institucional)®. Mas o que efetivamente
interessa para este estudo é que a “Cons-
tituicdo Civil” portuguesa da centaria de
setecentos correspondia a Constituigdo
histérica, que era formada por momentos
esparsos ao longo de varios séculos. Pode-
mos assim concluir que os primeiros pas-
sos para o ensino universitario da histéria
constitucional portuguesa foram dados a
partir do preceituado nos Estatutos Pomba-
linos de 1772, reiterando aqui as palavras de
Lopes Pragca:

Antes do reinado de D. José I embalde se pro-
curard, entre nés, quem prestasse a ciéncia do
direito publico servigos assinalados. No quadro
da instrucio publica nio se encontra, antes da-
quele reinado, cadeira ou estabelecimento onde
esta ciéncia houvesse de ser ensinada e aper-
feigoada?.

No cumprimento dos referidos Estatu-
tos, os autores dos primeiros compéndios
juridicoslegaram a posteridade um manan-
cial escrito que serviu de base ao ensino se-
minal do direito constitucional em Portu-
gal, praticado na Universidade de Coimbra
nos cinquenta anos seguintes a outorga dos
Estatutos novos pelo Marqués de Pombal, ou
seja, até ao surgimento da primeira Consti-
tui¢do moderna portuguesa (1772-1822). A
titulo exemplificativo, merecem referéncia
o0s seguintes manuais académicos do século
XVIII: Pascoal José de Melo Freire (regen-
te da cadeira de Direito Patrio desde 1774
até 1783) dedica ao direito publico todo o
Livro I das suas Instituigdes de Direito Ciil
Portugués'®; nas Prelegoes de Direito Patrio de
Francisco Coelho de Sousa e Sampaio (no-
meado regente da cadeira de Direito Pa-
trio em 1788/89) consta um titulo sobre a
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“Constitui¢io do império” (Tit. II) e outro
sobre "aforma e modo de governo” em Por-
tugal (Tit. IV)"'; idéntica estrutura, embora
mais desenvolvida, foi adotada por Ricardo
Raimundo Nogueira (regente da catedra de
Direito Patrio desde 1795 a 1802) nas Pre-
legoes de Direito Publico Interno de Portugal,
com a Parte 1.2 reservada 4 "Constituicdo do
império” e a Parte 2.2 a0 “sistema de gover-
no politico e econémico do reino”*2.
Acatando o que vinha determinado nos
Estatutos de 1772, os referidos manuais aca-
démicos abordaram matérias inequivoca-
mente constitucionais como, por exemplo:
as Leis Fundamentais do reino; o regime
politico de “monarquia plena” e indepen-
dente; a sucessdo legitimo-hereditdria da
Coroa; a regéncia e tutoria da realeza, em
caso de menoridade ou incapacidade do
legitimo sucessor; a vacatura do trono; as
Cortes (que ja ndo eram convocadas des-
de o final do século anterior), sobretudo
quanto a sua autoridade, considerando
que tinham apenas uma funcdo consultiva
e recusando-lhe autoridade deliberativa; a
titularidade exclusiva do poder legislativo
no monarca; o sistema judicidrio vigente;
o direito de punir; o erario régio e o fisco;
direitos e deveres dos cidaddos, mas ma-
nifestando a auséncia total de um catdlogo
escrito de direitos e liberdades individuais.

2.3 Criticas emergentes

Embora de menor importancia, a primeira
critica que nio podemos deixar de apontar
estd relacionada com o facto de nio existir
uma separagio entre o ensino do direito
constitucional e o ensino da histéria cons-
titucional. Estando vigente a Constituigdo
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histérica, as duas ciéncias diluiam-se numa
s6, uma vez que a realidade constitucional
em vigor se identificava com os diplomas
escritos e as praticas consuetudindrias ins-
tituidas e modificadas ao longo de varios
séculos. Por isso, o primeiro monumento
constitucional a considerar era a Lei Fun-
damental supostamente acordada entre os
procuradores do reino e D. Afonso Hen-
riques, nas miticas Cortes de Lamego (c.
114.3). Numa palavra, a Constituicdo portu-
guesa comegou a ser ensinada na Universi-
dade de Coimbra sob as vestes da histéria
constitucional.

Existem, no entanto, duas criticas rele-
vantes que nio podem ser escamoteadas e
que derivam do facto de o ensino académi-
co do direito e da histéria constitucional ter
surgido no auge do absolutismo, o qual im-
plicava a negacdo das duas ideias basilares
da Constituigdo — legitimidade e limitagdo
do poder politico. Ou seja, a tese do poder
divino e ilimitado do monarca absoluto nio
era compaginavel com a existéncia de uma
Constituicdo auténtica, que, por isso, nio
passava de uma “Constituigdo ficticia”. O
antagonismo latente entre o absolutismo e
a Constituicio marcaram profundamente
o0 ensino universitario de entdo, dando azo
a dois estigmas que resistiram aos séculos
e se mantiveram até a atualidade: (1) a res-
tricdo severa do &mbito e alcance da Cons-
tituicio medieval; e (ii) a contenda em tor-
no da autoridade constitucional das Cortes
antigas.

Quanto a primeira critica, desde a sua
origem — em Franca, na década de 70 do
Séc. XVI — que a nocido de Leis Fundamen-
tais do reino nio se identificava propria-
mente com barreiras ou freios ao poder do
monarca, mas antes como pilares de apoio
a favor da autoridade régia“o’. Em Portugal
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sucedeu exatamente o mesmo, e as Leis
Fundamentais foram instrumentalizadas
pela literatura politica absolutista do Séc.
XVIIL, que as transformou em mecanis-
mos de legitimagio do poder absoluto do
rei e de justificacido da “monarquia plena”
como forma de Estado'4. Em sintese, as
Leis Fundamentais do reino acabaram por
ser reduzidas a apenas quatro —a mitica Lei
Fundamental de Lamego (c. 1143); a Lei
Fundamental da Regéncia de 1674; a Lei
Fundamental de 1679 e a Lei Fundamental
de 1698, limitando-se as duas tltimas a al-
terar a Lei das Cortes de Lamego quanto as
regras de sucessdo régia—, eclipsando assim
o alcance e o protagonismo da Constituicio
medieval, reduzindo o seu ambito norma-
tivo e dispensando o papel preponderante
que as antigas Cortes tinham desempen-
hado no governo do reino e na limitagio do
poder do rei's.

Quanto a segunda critica, relativa ao pa-
pel das Cortes, o ensino académico da épo-
ca, partindo do pressuposto de que o poder
do monarca era ilimitado (monarquia pura
ou plena), veio reforcar a corrente dou-
trinaria absolutista que, desde ha muito
tempo, vinha desvalorizando o papel juri-
dico-constitucional desempenhado pelas
Cortes gerais, considerando que, ressalva-
da a modificacdo das Leis Fundamentais, se
tratava de um 6rgao meramente consultivo,
tanto no plano legislativo como politico,
que de forma alguma podia limitar o poder
do principe. O estigma absolutista manteve
a questdo académica da autoridade consti-

tucional das Cortes em aberto até aos dias
de hoje®.

3. Ensinopds-liberaldahistoria constitucional

(1822-2024)
3.1 Constitucionalismo moderno

O novo regime constitucional emergente da
Revolugio liberal (1820-1823) veio abalar
profundamente os fundamentos do velho
direito publico absolutista e a Constituigio
antiga foi abruptamente substituida por um
moderno texto constitucional codificado, a
Constituicdo politica de 1822. Este rompi-
mento com a ordem constitucional do Anti-
go Regime, em nome da soberania danacio,
da separacio de poderes — reduzindo o an-
tigo poder do rei absoluto a chefia do poder
executivo, subordinado a Constituicdo e a
lei parlamentar —, do governo representa-
tivo e das liberdades individuais, ndo podia
deixar de se refletir no ensino académico
do direito puablico. O modelo dos Estatutos
Pombalinos de meio século antes, deixava
de ter qualquer serventia. Porisso, aneces-
sidade de uma atualizagio foi de imediato
constatada, quer ao nivel dos 6rgios acadé-
micos, quer ao nivel do poder politico.

O novo reitor da Universidade, Frei
Francisco de Sao Luis'?, aproveitou as con-
gregacdes das faculdades de Leis e de Cano-
nes para advertir os professores quanto a
premeéncia de se adaptar o ensino juridico a
nova realidade constitucional. Na Congre-
gacdo da Faculdade de Leis, realizadaa 18 de
dezembro de 1821, alertava para que os dis-
cipulos fossem instruidos de acordo com a
nova legislacio —onde se incluiam, nomea-
damente, as Bases da Constituicdo aprovadas
em g de margo de 1821 e a imensa legislacio
que era aprovada pelas Cortes Constituin-
tes —, «sem cujo conhecimento se nio po-
dem habilitar para servirem dignamente o
publico», acrescentando:
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Achando-se ora adotados em todo o Reino Uni-
do [de Portugal, Brasil e Algarves] os principios
do sistema constitucional; juradas por sua ma-
jestade e por todas as ordens do Estado as Bases
da Constituicdo; e estabelecidas e promulgadas
muitas leis, que sdo como aplica¢des e derivagdes
daqueles principios: parecia de razio e dever que
nos cursos juridicos da Universidade, e princi-
palmente nas cadeiras que tém por objeto a his-
téria ou sistema das doutrinas do direito patrio,
tratadas analitica ou sinteticamente, se fizesse
a devida aplicagio e desenvolvimento daqueles
principios e leis em conformidade dos mesmos
Estatutos [de 1772], quando a natureza e ordens
das matérias, pelo seu paralelismo ou pelas suas
intimas relagdes, assim o indicasse ou exigisse1 .

Pouco tempo depois, na Congregacao da
Faculdade de Canones, realizada a 16 de ja-
neiro de 1822, reiterou a adverténcia:

Nesta mesma congregacao foi indicado pelo Ex.
mo Senhor Reitor que os professores da Faculda-
de, nas suas prelecdes e explicagdes das doutrinas
das respetivas cadeiras, se conformassem o mais
possivel com o presente sistema constitucional,
aplicando a doutrina dos compéndios a legislagio
atual e novissima das Cortes Gerais e Extraordi-
narias da Nagao Portuguesa e principios do direi-
to publico que mais se conformassem com o atual
governo, nio s6 para bem da nagdo, como para
crédito da Universidade.

No Magno Congresso constituinte,
por seu turno, a poucos dias de se aprovar
a nova Constitui¢io (23 de setembro de
1822), também se preparava a substituicio
do ensino da Constituicdo material histéri-
capelo ensino do novo texto constitucional.
Em sessdo plenaria de 11 de setembro de
1822, o deputado Manuel de Serpa Machado
apresentou um projeto de lei com a seguin-
te sugestao:

Que o professor da cadeira de Direito Publico
Portugués, no terceiro ano dos cursos juridicos,
comece as suas ligdes pela Constitui¢io poli-
tica da monarquia portuguesa, a qual formara
um apéndice ao primeiro volume das obras de
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Pascoal José de Melo, explicando a doutrina da
Constituicdo pelo método sintético recomenda-
do pelos Estatutos para a disciplina daquele ano
(Art.0 2%,

De realgar que o projeto mantinha a re-
levancia do manual de Melo Freire sobre o
Direito Publico Portugués, acima referido,
mantendo assim o ensino da Constitui¢io
antiga. Entretanto, para colmatar a falta de
um manual sobre a nova ordem constitu-
cional, Diogo Géis Lara de Andrade ja tinha
avancado com a tradugéo das Ligdes de Dire-
ito Constitucional da autoria de Ramon Sa-
las®', preparadas com base na Constituicio
espanhola de 1812 e anteriormente edita-
das em Espanha. O tradutor remeteu dois
exemplares para a Biblioteca das Cortes,
os quais foram recebidos com agrado em
sessfio plendria de 10 de maio de 182232

Todavia, a experiéncia constitucional
vintista foi efémera, terminando poucos
meses depois as maos da contrarrevolugio
antiliberal da Vila-Francada (27 de maio de
1823), e a projetada mudanca universitaria
no ensino do novo direito constitucional
terd ficado resumida as «ligdes extraordi-
narias de direito constitucional dadas por
Coelho da Rocha, como "opositor” matri-
culado, licdes que lhe valeram ser alvo de
perseguicio politica, depois da restauracio
do governo absoluto»?3, Infelizmente, nio
se conhece o paradeiro dessas licdes do
professor coimbrio.

Passado o interregno constitucional
de 1823-1826, a entrada em vigor da Car-
ta Constitucional veio abrir novamente
a questdo. Na sessdo das Cortes de 16 de
margo de 1827, quando estava em debate
o projeto de lei sobre a reforma do ensino
juridico na Universidade, o deputado José
Anténio Guerreiro sugeriu que o Direito
Publico Portugués fosse separado do Direito



Domingues

Pdtrio e passasse para o 2.° ano, que se lhe
juntasse o Direito Piblico Universal e se fizes-
se um novo compéndio, «em que a cada ca-
pitulo de direito ptblico universal se ajunte
a aplicacdo ao direito publico estabelecido
pela nossa Carta Constitucional». Na fun-
damentacio da sua proposta, alegou com a
preméncia de transmitir os novos princi-
pios constitucionais a mocidade estudantil:

Nem se diga que nio é para agora a formacio de
novos compéndios: esta reforma é urgentissima
e, enquanto se nio fizer, veremos continuar o es-
candalo de se ensinar na Universidade por livros
que contém doutrinas contrarias a Lei do Estado.
As esperancas de todos os verdadeiros amigos da
felicidade nacional devem recair sobre a mocida-
de estudiosa, que, bebendo, naidade da forgae da
energia, os principios constitucionais, fica isenta
do mal de antigas preocupacgdes e de inveterados
habitos, que tio poderosamente embaracam hoje
os homens, que foram criados com os principios,
com o exemplo e com a pratica do governo des-
pético%.

O deputado Joaquim Anténio de Aguiar
refutou a proposta, mas nio deixou de con-
siderar que a mudanca de regime politico
nio era totalmente alheia ao ensino univer-
sitario:

Disse o senhor Guerreiro que era para admirar

estar-se ensinando na Universidade o direito

publico por um compéndio em que se contém
principios opostos a forma atual do governo. As-

sim €, mas nio se segue que estes se ensinem. E

eu creio que o lente respetivo ha de ter o cuidado

de os substituir por aqueles que se acham esta-
belecidos na Carta, reconhecendo a diferenca de

uma monarquia que era reputada absoluta a uma
representativa, como a nossa atual .

A proposta do deputado Guerreiro nio
foi acolhida pelas Cortes e, no ano seguin-
te (1828), o regime constitucional caiu
novamente, dando lugar a um periodo de
monarquia absolutista (1828-1834). Com

a derrota dos absolutistas na guerra civil
(1832-1834), seguiu-se o segundo breve
periodo de vigéncia da Carta (1834-1836),
onde foi retomada a questido dos estudos
juridicos na Universidade, mas sem quais-
quer progressos de vulto. Foi somente no
inicio do constitucionalismo setembrista
(1836-184.2) que se aprovou a reforma legal
sobre a teméatica que aqui nos ocupazé.

Na verdade, a reforma dos estudos su-
periores, regulada por decreto de 5 de
dezembro de 183627, veio instituir o ensino
do direito constitucional (em conjunto com
o direito administrativo e o direito ptblico
internacional) na cadeira designada «Di-
reito Pablico Portugués pela Constituigio,
Direito Administrativo Patrio, Principios
de Politica e Direito dos Tratados de Portu-
gal com os outros Povos» 2B A regéncia des-
ta disciplina foi entregue a Basilio Alberto
de Sousa Pinto, cujas li¢oes (manuscritas)
foram os primeiros manuais de Direito
Constitucional portugués — Prelecdes de Di-
reito Publico Constitucional Portugués, 183739;
Andlise da Constituicdo Politica da Monarchia
Portugueza, 1838—18393O —. De referir ain-
da a obra impressa do lente substituto, Jodo
de Sande Magalhies Mexia Salema®, que o
proprio quis retirar do mercado, por consi-
derar que estava imperfeita®?.

Contudo, a Constituicio setembrista s6
vigorou quatro anos (1838-184.2), pois em
1842, foi reposta em vigor (pela 3.2 vez) a
Carta Constitucional de 1826. Em 1843, a
cadeira de Direito Piablico Portugués foi
anexada a cadeira de Direito Publico Uni-
versal —indo ao encontro da proposta for-
mulada porJ. A. Guerreiro, em 1827 —e, em
simultaneo, o Direito Administrativo des-
membrou-se do Direito Pablico®3.
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3.2 Autonomia historia

constitucional

eféemera  da

Em sintese, a primeira metade do Séc. XIX
pautou-se pela necessidade de adaptar o
ensino do direito publico a realidade cons-
titucional emergente, o que trouxe novos
desafios ao ensino da histéria constitucio-
nal. Sem embargo, manteve-se inicialmen-
te o ensino do constitucionalismo pré-li-
beral, ou seja, a Universidade preservou o
ensino da histéria constitucional antiga,
evidentemente, sem descurar a histéria
constitucional moderna, marcada por trés
constituicdes em apenas dezasseis anos.
Por exemplo, no programa do «Direito Pa-
blico Universal, Direito Publico Portugués,
Principios de Politica e Ciéncia da Legis-
lagdo», para o ano letivo de 1853/54,, 0 pro-
fessor ainda lecionava uma «breve noticia
histérica da Constitui¢io politica portu-
guesa, desde o principio da monarquia até
a época presente» >4,

A dejunhode 1865, emrespostaa por-
taria de 21 de janeiro de 1864, o Conselho
da Faculdade de Direito enviou ao Governo
um projeto em que, pela primeira vez, se
reconhecida autonomia pedagdgica a His-
téria Constitucional. A nova organizagio
dos estudos juridicos dividiu a cadeira de
Direito Pablico em duas: 1.% ano, 1.% cadei-
ra: Filosofia do Direito e Hist6ria do Direito
Constitucional Portugués; 2.9 ano, 4.% ca-
deira: Principios Gerais de Direito Publico,
Interno e Externo, e Instituicdes de Direito
Constitucional PortuguésgS. O parecer do
Conselho da Faculdade de Direito, datado
de 4, de fevereiro de 1867, mantinha a no-
menclatura e distribuicio das duas cadei-

as3. Mas foi sol de pouca dura!

Em 1879, «resolveu-se que a Histéria do
Direito Constitucional Portugués passasse
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a ser ensinada na 4.2 cadeira, em troca da
Doutrina do Direito das Gentes, que viria
juntar-se a Filosofia do Direito»37. Foi um
passo decisivo para que a histéria constitu-
cional fosse assimilada e voltasse a perder a
autonomia a favor do ensino do direito pu-
blico (constitucional), passando a constituir
um mero capitulo deste ltimo’®, Apartirde
entdo, quando o professor entrava na maté-
ria do direito constitucional portugués, co-
mecava <por uma introdugdo histérica re-
lativamente extensa e passando finalmente
a explicitagio da Carta Constitucional »%9.

Assim, em 1886, no curso de Ciéncia Po-
litica e Direito Politico ja se ensinava a «evo-
lugdo histérica» das «constituigées e do
direito politico constitucional portugués»;
a bibliografia recomendada era a obra de
Bluntschi (Teoria geral do Estado) e o «Livro
I de Direito Pablico»#°. Tratava-se, muito
plausivelmente, da obra de Pascoal José de
Melo Freire#', que, apesar de ter sido eli-
minada da lista dos livros obrigatérios em
18744?, ainda era considerado «util e reco-
mendavel para o estudo e compreensio do
nosso direito publico atual»43,

O regente substituto desta cadeira, José
Joaquim Lopes Praca, publicou uma das mais
significativas obras para a histéria constitu-
cional portuguesa: trata-se de uma colecio
de documentos constitucionais, com uma
introdugio assaz desenvolvida, dividida em
dois volumes: no volume I coligiu os docu-
mentos pré-liberais (Séc. XII — Séc. XVII) e
no volume II as constitui¢des posteriores a
Revolugio de 1820%4. Esta obra foi de ime-
diato adotada como texto oficial e mandada
distribuir aos estudantes, até que, em 1899,
foi substituida por Cartas e Leis Constitucio-
nais portuguesas45. Ou seja, ao virar do século,
a Universidade portuguesa prescindia do en-
sino dos textos do constitucionalismo antigo.
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3.3 Rotura com a Constituicdo antiga

Em suma, tudo indica que o ensino da
Constituicdo antiga, ja nio como norma
fundamental vigente, mas como parte do
passado constitucional do pais, se manteve
no ensino universitirio depois da Revo-
lugdo de 1820, durante praticamente todo
o Séc. XIX. Todavia, esta vertente de ensino
nio resistiu a hegemonia crescente do novo
direito constitucional, e a histéria consti-
tucional moderna (baseada nos sucessivos
textos constitucionais) acabou por ofuscar
completamente o ensino da histéria consti-
tucional antiga, hoje encoberto pela poeira
de mais de um século.

A partir do inicio do Séc. XX, esta visdo
restritiva do ensino da histéria constitucio-
nal em Portugal consolidou-se. Tendo sub-
sistido durante varias décadas, o ensino do
constitucionalismo antigo foi-se silencian-
do paulatinamente, dando lugar ao ensino
exclusivo do constitucionalismo moderno,
gerando a "barreira psicolégica” de 1820,
como suposta marca de inicio do consti-
tucionalismo entre nds, o que sé recente-
mente comecou a desmoronar-se4®.

As evidéncias desse paradigma surgem
explicitas nos primeiros manuais impres-
sos no inicio do século, ainda navigéncia da
Carta Constitucional. Por exemplo, o capi-
tulo II —«Constituicoes e leis constitucio-
nais»— das Li¢des de Ciéncia Politica e Direito
Constitucional de José Alberto dos Reis tra-
tava da Revolucio de 1820, dos textos cons-
titucionais de 1822,1826 € 1638 e das leis de
revisdo (Atos Adicionais) da Carta Consti-
tucional?’; as mesmas constituices e leis
constitucionais foram tratadas por Marno-
co e Sousa no capitulo XIII —«Constitui¢oes
portuguesas»— da Parte I do manual de Di-
reito Politico®®.
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Os manuais que se lhe seguiram, de-
pois da implantagio da Reptblica e da en-
trada em vigor da Constituicdo de 1911,
nas duas faculdades de direito (Coimbra
e Lisboa, esta criada em 1911) foram atua-
lizando a matéria, acrescentando paginas
para as Constitui¢des surgidas posterior-
mente (Constitui¢des de 1911, 1933 € 1976).
Invariavelmente, os hodiernos manuais
de Direito Constitucional mantiveram a
tradicdo e reservam um capitulo, mais ou
menos extenso, para o ensino da histéria
constitucional portuguesa, desde a Suplica
constitucional de 1808 e a primeira Consti-
tuigdo politica da monarquia (1820-1822),
até a atual Constitui¢do (1974-1976), mas
sem tratar deliberadamente a antiga Cons-
titui¢do e as Leis Fundamentais da monar-
quia medieval e do Antigo Regime —v. g., 0s
manuais de Gomes Canotilho*9, Jorge Mi-
randa5®, Bacelar Gouveia!, Suzana Tavares
da Silva5?, Ana Teresa Ribeiro et al.5%.

3.4. Nota para atualizagio da historia
constitucional

Sem embargo de nunca mais ter recuperado
o estatuto de disciplina auténoma nos curri-
cula das diversas faculdades de Direito do
pais, o conhecimento sobre a histéria cons-
titucional portuguesa nio estancou, antes
pelo contrario; como o de qualquer outro
ramo do saber, manteve-se em constan-
te evolugdo e acumulou teses e resultados
cientificos, pelo que o seu ensino requer
uma atualizacdo persistente e adequada ao
mais recente status quaestionis. Este nio € o
momento indicado, nem o espago disponi-
vel o permite, para uma revisio geral, ainda
que sucinta, aos contributos de dois séculos
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e meio para a histéria constitucional portu-
guesa. Fica apenas a seguinte nota sucinta.

Comecando pelos trabalhos de sintese
de Marcello Caetano5* e Jorge Mirandas
sobre as constituicdes modernas, assim
como as entradas no Diciondrio de Histo-
ria de Portugal, dirigido por Joel Serrios®,
importa sublinhar o ingente trabalho de
Anténio Manuel Hespanha, que dedicou
imensos estudos a histéria constitucional
portuguesad?. Quebrando a “barreira psi-
colégica” de 1820, ainda foram publica-
dos alguns textos sobre o condicionalismo
pré—moderno58. No ambito da histéria em
geral, depois da extensa Histdria de Portugal
de Damido Peres59, com vérios artigos de
interesse para a histdria constitucional, de
referir especialmente o trabalho de Gomes
Canotilho®°.
publicada entre nés uma reflexio metodo-
légica sobre o ensino académico da histdria
constitucional®'.

Por dltimo, a evocagio do bicentenério
do triénio liberal, que agora se conclui, foi

Recentemente, também foi

um momento propicio de que resultaram
numerosas publicagdes, que incidiram so-
bre multiplos aspetos desse periodo fun-
dador do constitucionalismo moderno em
Portugal (1820-1823). Na impossibilidade
de um arrolamento minimamente exausti-
vo, selecionamos um estudo sobre as Cortes
e a problematica legada pelo absolutismo
em torno da autoridade das Cortes an‘figas62
e dois ambiciosos projetos editoriais: um
projeto sobre a histéria do parlamento por-
tugués, desde o Séc. XVI até a atualidadeéS,
editado em quatro volumes, sob a diregio
de Pedro Tavares de Almeida®; e o projeto
em oito volumes, de histéria constitucional
de Portugal, desde a fundacdo do reino até a
atualidade (Séc. XII — Séc. XXI), da autoria
de Vital Moreira e José Domingues: volume

I — Constitucionalismo antes da Constituicdo
(Sécs. XII-XIX); volume II: Constituicdo Poli-
tica da Monarquia Portuguesa de 1822; volu-
me I1I: Carta de Lei Fundamental de 1823; vo-
lume 1IV: Carta Constitucional da Monarquia
Portuguesa de 1826; volume V: Constituigio
Politica da Monarquia Portuguesa de 1838;
volume VI: Constitui¢do Politica da Repuiblica
Portuguesa de 1911; volume VII: Constituigdo
Politica da Reptublica Portuguesa de 1933; vo-
lume VIII: Constitui¢cio da Republica Portu-
guesa de 1976%.

4. Que futuro para a histéria constitucional
portuguesa?
da histéria

4.1 Autonomizar o ensino

constitucional portuguesa

O ensino da histéria constitucional portu-
guesa ¢ um elemento indispensavel para o
melhor entendimento do direito constitu-
cional vigente, tanto no plano juridico-nor-
mativo, como no plano politico. No mesmo
sentido deliberou, ha mais de século e meio
(1865), 0 Conselho da Faculdade de Direito
de Coimbra, quando reconheceu autonomia
ao ensino da histéria constitucional portu-
guesa, considerando que era na cadeira de
Filosofia do Direito e Historia do Direito Cons-
titucional Portugués (do 1.° ano) que:

[O] jurista se habilita com todos os dados filo-
soficos e historicos necessarios para o conhe-
cimento do direito publico, em todos os seus
ramos, e para a inteligéncia dos outros ramos
da jurisprudéncia, mais ou menos ligados com a
ciéncia do direito ptblico

Para a época atual, embora aplicadas a
outra latitude constitucional, sdo aqui ple-
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namente ajustadas as palavras de Gustavo

Zagrebelsky:

La dimensién histérica del derecho constitucio-
nal no es entonces un accidente anecdético, algo
que satisfaga solamente nuestro gusto por las
antigiiedades o la curiosidad por las realizacio-
nes del espiritu humano. Podria ser un elemento
constitutivo del derecho constitucional actual, lo
que le permitiria dar un sentido a su obra cuando
la ciencia del derecho constitucional se decidiera
a comprender que no existe un amo que requiera
ser servido, al contrario de lo que sucedia alguna
vez L.

Também no mais recente programa aca-
démico de Historia Constitucional da UNLP
(Argentina) ficou sinalizada a importancia
da histéria constitucional para a com-
preensio do direito constitucional vigente:

El estudio de la Historia Constitucional resul-
ta fundamental para el abordaje del estudio del
Derecho Constitucional, ya que resulta evidente
que no es posible desprender el analisis del ar-
ticulado de la Constitucién, escindiéndolo de la
evolucién histérica que hizo posible la adopcion
de esa normativa

Em definitivo, «constitutional history
has and can continue to play a role that is
both critical and “constructive”»°9. Nesta
perspetiva, deve ponderar-se a sua lecio-
nacdo auténoma e separada das cadeiras
de Direito Constitucional e de Histéria do
Direito?®, ainda que a titulo de disciplina
opcional, adaptando as licdes ao respetivo
ciclo de estudos académicos em que se pre-
tenda inserir o ensino da histéria constitu-
cional (1.° ciclo estudo, ou licenciatura; 2.°
ciclo de estudos, ou mestrado; 3.° ciclo de
estudos, ou doutoramento).

A autonomizacio dadisciplina de Historia
Constitucional permitiria aliviar a disciplina
de Direito Constitucional de um longo capi-
tulo sobre aquela matéria, libertando mais
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tempo para o estudo do direito constitucio-
nal positivo vigente e permitindo um maior
aprofundamento da histéria constitucional.
Solugio que estd a ser adotada em varias uni-
versidades espalhadas pelo mundo.

4.2 Uma histdéria constitucional desde a
origem

A eventual recuperacio da autonomia peda-
gogica da histéria constitucional portugue-
sa tera de incluir o ensino da Constituicio
antiga, ultrapassando o preconceito de que
o inicio do constitucionalismo se deu com a
Constituicdo moderna. No mesmo sentido
se pronunciou recentemente Filipe Arede
Nunes:

Entendemos ser possivel realizar um estudo ju-
ridico-histérico dos dois grandes modelos de
Constituigdo (histérica e moderna) e do consti-
tucionalismo onde se incluiu, nio apenas o que
se tem designado de Constitui¢do formal, mas
também do que poderiamos designar de uma
Constituigo institucional (de que o Reino Unido
seria 0 caso mais paradigmético)71.

Mas para tal, ndo basta reativar o ensino
da Constitui¢do antiga nos moldes previstos
pelos Estatutos Pombalinos de 1772. Tal rea-
tivacio s6 faz sentido se forem superados os
6bices do ensino universitario absolutista,
designadamente: (i) a origem, organizagio
e autoridade das antigas Cortes gerais (Séc.
XIII — Séc. XVII) devem ser analisadas a luz
do rigor e isencio cientifica atuais, sem o
espartilho do absolutismo monérquico; (i)
o ambito das Leis Fundamentais do reino
deve ser restituido ao seu alcance origi-
nario, pré-absolutista.

De igual modo, no ensino da histéria
constitucional moderna, nio devem ser
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desconsideradas as tentativas de Consti-
tuicio falhadas, como a Suplica Constitucio-
nal de 1808, que poderia ter antecipado em
varios anos o inicio da era constitucional
moderna em Portugal, e o projeto da Carta
de Lei Fundamental, ensaiado por D. Jodo VI
em 1823, depois de ter revogado a Consti-
tuigdo de 1822.

Emterceirolugar, sendo ahistéria cons-
titucional portuguesa um sucesso de rutu-
ras e descontinuidades, importa, porém,
nio desvalorizar a evolugio e as mudangas,
por vezes substanciais, das constituicdes
mais duradouras — por via de revisdo ou de
mutagdo constitucional —, nomeadamente
a Carta Constitucional de 1826, a Consti-
tuicio de 1933 e a Constituigdo de 1976.

Por dltimo, o ensino da histéria cons-
titucional nio pode evidentemente olvidar
as suas estreitas relacdes dialéticas, de in-
fluénciareciproca, com a histéria das ideias
politicas, a histéria politica e a histéria das
instituicdes, desde logo e sobretudo a his-
téria do Parlamento.

5. Conclusdo

Introduzido ha mais de dois séculos e meio
nos cursos juridicos da Universidade por-
tuguesa, pelos Estatutos Pombalinos de 1772,
o ensino da Histéria Constitucional Portu-
guesa, estd hoje, confinado a um mero ca-
pitulo das li¢es de Direito Constitucional.

Nos primeiros cinquenta anos de en-
sino (1772-1822), existia integracio en-
tre a Histéria Constitucional e o Direito
Constitucional vigente na altura, ou seja, o
ensino da entdo designada “Constituicio
Civil Portuguesa™ coincidia com a histéria
constitucional do pais, sobretudo porque

a Constituicdo em vigor era em si mesma
uma Constituicdo histérica. Esta factuali-
dade viria a ser alterada com a Revolugio
Liberal de 1820 e a aprovacgdo da primei-
ra Constitui¢io moderna portuguesa, em
1822, que impulsionaram a autonomia do
Direito Constitucional vigente e a sua ru-
tura com a histéria constitucional do pais,
ou seja, Portugal substituiu a velha Consti-
tuicdo histérica por uma nova Constituicio
moderna, assente em novas e bem distintas
bases.

Apesar dessa cisdo, o ensino académi-
co levaria muitos anos a adaptar-se a nova
ordem constitucional e, durante pratica-
mente todo o Séc. XIX, o ensino das duas
ordens constitucionais ainda conviveu lado
alado, sendo a histéria constitucional parte
do ensino do direito constitucional — salvo
durante pouco mais de uma década, como
duas disciplinas independentes —. Porém,
nos finais do Séc. XIX e principios do Séc.
XX, quando o constitucionalismo moder-
no ja tinha um passado histérico de quase
um século, preenchido com a sucessio de
varias constituicdes, aconteceram duas al-
teracdes importantes no ensino universi-
tario: (i) a Histéria Constitucional perdeu
a autonomia e foi convertida num capitulo
das li¢ées de Direito Constitucional; (ii)
o0 novo capitulo passou a ensinar apenas a
histéria constitucional moderna, abando-
nando o ensino da histéria constitucional
antiga, anterior a Revolucio de 1820.

Hoje, justifica-se plenamente que a
Histéria Constitucional Portuguesa recu-
pere a autonomia académica perdida ha
mais de um século, ndo s6 como elemento
fundamental para a divulgagio do passa-
do constitucional do pais, mas sobretudo
como um elemento indispensavel para o
entendimento e interpretacio do direito
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constitucional vigente e como contributo
necessario para a configuracio de melho-
res instituigdes politicas e para a edificacio
de uma cidadania mais inclusiva. Importa,
porém, eliminar a "barreira psicolégica”
de 1820 e recuperar o ensino da histéria

! Sobre esta periodizagio da antiga
Constituigiio portuguesa, ver so-
bretudo V. Moreira e J. Domin-
gues, Historia Constitucional Por-
tuguesa I: Constitucionalismo antes
da Constituigao (sécs. XII-XVIID),
Lisboa, Assembleia Republica:
Divisdo de Edigaes, 2020.

As Cortes gerais de Leiria de 1254
tém sido consideradas o momen-

2

to fundacional do regime repre-
sentativo no reino de Portugal
(¢f. M. Caetano, Historia do Direito
Portugués (Séc. XII-XVI), seguida de
Subsidios para a Histdria das Fontes
do Direito em Portugal no Séc. XVI,
Lisboa, Verbo Editora, 2000, pp.
314-315).
3 V. Moreira e J. Domingues, Para a
Historia. da Representagdo Politica
em Portugal: O “direito as Cortes” no
pensamento politico-constitucional
de José Liberato | 1819-1821, Lisboa,
Assembleia da Republica: Divisdo
de Edigées, 2023, pp. 54-55.
Moreira e Domingues, Para a His-

-

toria. da Representagdo Politica em
Portugal, cit., p. 60.

J. J. L. Praca, Estudos sobre a Carta
Constitucional e Acto Adicional de

o

1852, Coimbra, Imprensa Lite-
raria, 1878, vol. I, p. Lxxir.

O ensino do Direito Pdtrio Publi-
co Interno ainda nio era feito de

o

forma auténoma, uma vez que se
encontrava incluido no ambi-
to da disciplina de Direito Pdtrio
Particular e Publico, sendo a parte
do Direito Publico subdividida em
Publico Internacional e em Publico
Interno (Tit. II, Cap. 3). Por alvaré
de 16 de janeiro de 1805, a disci-
plina de Direito Pdtrio foi dividida
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em duas cadeiras sintéticas, uma
sobre o Direito Pdtrio Particular
[Privado] e outra sobre o Direito
Pdtrio Publico (c¢f. A. D. da Silva,
Collecgio da Legislagdo Portugueza
de 1802 a 1810, Lisboa, Tipografia
Maigrense, 1826, pp. 296-298).
Estatutos da Universidade de Coim-
bra do Anno de MDCCLXXII: Liyro IT
que contém os Cursos Juridicos das
Faculdades de Canones e de Leis,
Lisboa, na Regia Officina Typo-
graphica, 1773, p. 302.

J. Domingues, V. Moreira, Gene-
alogy of the notion of constitution
in  Portugal: the “fundamental
laws” and the “civil constitution”,
in «Revista Espanola de Derecho
Constitucional», n. 121, enero/
abril 2021, pp. 73-102. DOI: ht-
tps://doi.org/10.18042/cepc/re-
dc.121.03.

Praca, Estudos sobre a Carta Consti-
tucional cit., pp. LXXI-LXXII.

P. ]. de M. Freire, Instituigdes de
Direito Civil Portugués, tanto Publi-
co como Particular, «Boletim do
Ministério da Justica», Lisboa,
1967, pp. 94-200 e pp. 31-139
(publicado em latim, no ano de
1789). Na nomenclatura da épo-
ca, a expressio “direito civil”
opunha-se a direito eclesiastico,
compreendendo tanto o direito
privado como o direito publico.

F. C. de S. Sampaio, Prelecgies de
Direito Patrio Publico e Particular,
Offerecidas ao Serenissimo Senhor
D. Jodo Principe do Brasil, Coim-
bra, Real Imprensa da Universi-
dade, 1793, pp. 25-70 <https://
purl.pt/6480> 22 de dezembro de
2023.
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constitucional in totum, incluindo a Cons-
tituicdo antiga, nos seus diversos avatares,
totalmente liberto do enviesamento impos-
to pelo absolutismo monarquico.

R. R. Nogueira, Prelecgdes de Di-
reito Publico Interno de Portugal
(Anno Lectivo de 1795 a 1796), in
«0O Instituto: Jornal Cientifico e
Literario», n. 6-7, 1859, pp. 9o-
91,184-186 € 194-197.

J. L. Egio, La emergencia del con-
cepto de leyes fundamentales en la
Francia de las guerras de religion
(Beza, Gentillet, Bodino). ;Frenos
o pilares de la autoridad regia?,
in «Conceptos Historicos», n.
3, 2016, pp. 92-131, <http://re-
vistasacademicas.unsam.edu.
ar/index.php/conhist/article/
view/32> 21 de
2023. Em suma, o autor sugere o

dezembro de

seguinte: <«corrigiendo lecturas
anteriores parciales o poco ex-
haustivas, Innocent Gentillet se
presenta, en este sentido, como
el padre de una interesante concep-
tualizacion alternativa de las leyes
fundamentales, en la que, como
mostramos, las leyes tradiciona-
les que regulaban el acceso al tro-
no, el manejo del patrimonio de
la Corona o la interaccion de rey
y estados fueron concebidas y expli-
cadas no como instrumentos desti-
nados a refrenar o limitar el ejercicio
del poder por parte del soberano, sino
como los mismos fundamentos de la
autoridad regia» (p. 122).

A. P. B. Homem, Lei Fundamental
e Lei Constitucional: A Formagao do
Conceito de Constituigdo. Contri-
buto para uma Histéria do Direito
Piblico, in «Estudos em Honra de
Ruy de Albuquerque», Coimbra,
Coimbra Editora, 2006, vol. I, p.
135.

Domingues e Moreira, Genealogy
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of the notion of constitution in Por-
tugal cit., p. 84.

Sobre esta controvérsia, vide o
trabalho recente de Moreirae Do-
mingues, Para a Historia da Repre-
sentagdo Politica em Portugal cit.,
pp- 74-80 (bibliografia atinente
nanota de rodapé 5).

Antes de ser nomeado reitor da
Universidade, Francisco de Sio
Luis tinha participado ativamen-
te na Revolugdo constitucional
de 1820, designadamente, como
membro da Junta Provisional do
Supremo Governo do Reino e
como vogal da Regéncia do reino,
que se manteve até ao regresso do
rei D. Jodo VI do Brasil, em 3 de
julho de 1821.

P. Meréa, Estudos de historia do
ensino juridico em Portugal (1772-
1902), Lisboa, Imprensa Nacio-
nal-Casa da Moeda, 2005, p. 82.
Meréa, Estudos de histdria do ensi-
no juridico cit., p. 83. A iniciativa
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Constitutional History Teaching in Britain

(19t"-20™ centuries)

English constitutional history has been a
prominent subject taught in the most re-
spected British universities from late nine-
teenth century until mid-twentieth centu-
ry. Within a few decades after its inception,
it became increasingly compulsory in hu-
manities university curricula, until the
trend rapidly began to reverse in the 1950s.
It exerted considerable influence on histo-
ry teaching in schools as well. In hindsight,
it may be surprising to find out how a sub-
ject that is now regarded as highly technical
among other historical disciplines, thereby
chiefly (if not exclusively) relevant to stu-
dents of law or politics, played a key role in
historical studies. As I will show in further
detail, constitutional history had initial-
ly appeared in the context of political his-
tory in connection with legal studies; this
feature was particularly highlighted by the
contributions of Frederic William Maitland
(1850—1906). To understand the reasons
why this happened, we should start focusing
on the intrinsic transformations of British
historiography and «the historian’s craft>

ROCCO GIURATO

between the nineteenth and twentieth cen-
tury in relation with the historical events
from which they originated. Consequent-
ly, this article is divided in five parts: in
the next section, I will trace the origins of
English constitutional history back to the
nineteenth century, with particular refer-
ence to the work of William Stubbs (1825-
1901); sections 2 and 3 deal respectively
with the early teaching of constitutional
history at Oxford and Cambridge, and the
later teaching at London; section 4, brief-
ly shows the “external” influences exerted
by constitutional history, namely, on the
teaching of history in schools and on con-
stitutional law; in the last section, I will give
the reader a glimpse on the current per-
spectives of constitutional historiography.

1. Forseveral generations of students, En-
glish constitutional history was an academic
subject whose educational purposes went far
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beyond the transmission of purely historical
knowledge. Its aim was to make the British
public at large (starting with the most ed-
ucated part, namely, the clerisy, and the
highest and most influential social class-
es, eventually down to the literate public)
familiar with the basic whig' assumptions
concerning the historical experience of En-
gland and the supposed pre-eminence of its
culture among the most civilised nations in
the world. The historical continuity of the
English law and institutions since the high
Middle Ages, assumed as the foundation of
Britain’s imperial glory, is the main idea on
which English constitutional history firmly
rested from the nineteenth to the twenti-
eth century. All this, in turn, constitutes the
foundation of the whig interpretation of his-
tory®. Therefore, constitutional history was
a subject that clearly bore the mark of whig
ideology right from the beginning. Where
the ideas that shaped constitutional history
for a long time did come from and how did
they spread among the public and academia
is the first point that we should consider in
this section before proceeding further to
discuss more in detail the teaching of con-
stitutional history in Britain through the
most important examples.

English constitutional historiography
was born with the purpose of celebrating the
historical experience fromwhichitdrewin-
spiration and nourishment. Although Brit-
ain already boasted a long historiograph-
ical tradition, only during the nineteenth
century a keen interest on the long-term
transformations of political institutions
arose. Hereafter, in the rest of this section
I will briefly set forth the reasons why this
happened, recalling at the same time the
most influential nineteenth-century works
on English constitutional history.
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The first work specifically dedicated to
the constitutional history of England (and,
as such, so titled) appeared slightly before
the beginning of the Victorian age, written
by Henry Hallam?®. Other influential works
written by other authors followed Hallam'’s
Constitutional History, even though they do
not explicitly mention the subject in the
title; this is the case of Thomas Babington
Macaulay (1800-1859), the most famous
Victorian author of historical works, who
published a History of England from the Ac-
cession of James the Second*. The adjective
‘constitutional’ does not appear in the title,
but this absence should not be surprising
because the main focus of the work is on the
impact of the so-called Glorious Revolution
on the development of the English consti-
tution: it is a constitutional history in all re-
spects, and like the said work by Hallam, its
author had a whig approach to history. The
Constitutional History of England written by
Thomas Erskine May (1815-1886), albeit
much less influential than the previously
cited works, is also worth mentioning?.

Among the champions of whig consti-
tutional history, however, a prominent fig-
ure is that of William Stubbs (1825-1901).
Bishop of Chester (1884,-1888) and later of
Oxford (1888-1901), he was one of the most
authoritative exponents of the whig consti-
tutional historiography. However, to dis-
tinguish Stubbs and the authors contempo-
rary to him from those cited in the previous
paragraph, it can be said that the former
were exponents of a “Romantic” whiggism,
while the latter believed they were further
ahead «in their superior scholarship»;
their attitude symbolises the appearance
of the so-called modernism in historiogra-
phy®. Stubbs’s reputation as a scholar was
recognized with the appointment as Regius
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Professor of Modern History at Oxford in
18667. Although politically a tory, he devel-
oped a whig vision of history which clearly
shines through in his works, especially in
the Constitutional History, his best known
and most celebrated work®. This may seem
paradoxical, but upon closer inspection it
is an unequivocal sign of the fact that the
whig cultural substratum had definitively
become the foundation of constitutional
historiography. That set of values and be-
liefs rooted in the British mentality found
in Stubbs a talented interpreter who was
able to effectively coagulate it around an
idea of a constitution that found favour with
the Anglophone cultural elites for decades.
«The study of Constitutional History>, ac-
cording to Stubbs, was «the examination of
a distinct growth from a well-defined germ
to full maturity» which drew nourishment
from «the very nature of the people»”?.
Notwithstanding his teleological vision of
the English legal and institutional expe-
rience, credit is due to Stubbs for having
continued and promoted historiographical
research based on archival documents.
Many years of archival research allowed
William Stubbs to bringtolightahuge quan-
tity of manuscript sources dating back to the
Middle Ages*®. Consequently, it can be said
that his Constitutional History, among sim-
ilar contemporary works, is the foremost
study of English political-institutional his-
tory largely based on first-hand sources.
Since the 1870s, when it first appeared, it
exerted for decades an exceptionally long
and vast influence on nineteenth- and
twentieth-century historical-institutional
studies as well as on the teaching of history
in schools and universities'®. Although it is
avery large and detailed work, it is possible
to outline the structure of Stubbs’s magnum

opus by rapidly reporting the general char-
acteristics and the basic assumptions that
animate it.

The «continuity of life» and «nation-
al purpose», combined with the continu-
ous development of law and institutions,
is the idea on which William Stubbs based
his interpretation of the English consti-
tutional experience, the alpha and ome-
ga that symbolically opens and closes the
first volume of the aforesaid work'®. It is
a recurring theme in Stubbs’s historio-
graphical reflection, pervasive to the point
of imprinting its peculiar characteristics
on almost every page. In the background
of his narrative, he placed the other ele-
ment, that is, the national «spirit» which
supposedly manifested itself constantly in
history and would finally be embodied in
nineteenth-century British constitution.
Stubbs built the emergence of the English
constitution around the historical transfor-
mations of the national spirit — a concept,
however, which remains poorly defined —,
conceived as an evolutionary process which
he exposed in essence already in the first
pages of the work, with an outcome nec-
essarily predetermined by the interplay of
«three forces, [...] the national character,
the external history, and the institutions of
the people» 4.

Two main assumptions support Wil-
liam Stubbs’s historical interpretation: the
certain origin and the deterministically
predictable outcome of the English con-
stitution. A further basic assumption that
also serves as the underlying theme of his
Constitutional History is «the continuous
development of representative institu-
tions»'5. This teleological vision unfolds
through some key moments. Overall, they
form a neat and essential frame which from
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the Germanic origins of the English people
continues with the dialectic between the
nation on the one hand and the monarchy
and aristocracy on the other, the failure of
the Lancastrian “constitutionalist” experi-
ment, the Tudor «despotism>, the civil war
and the so-called “Glorious Revolution”
of 1688-'89 which supposedly begot the
nineteenth-century constitution. Stubbs
believed that the Middle Ages were crucial
to the subsequent English constitutional
development; in particular, he recognized
in the Parliament of 1295, called by Ed-
ward I (1272-1307), the place and date of
birth of English political representation,
whose essential characteristics would then
remain almost unchanged up to his days.
The centrality of representative institu-
tions in the English constitution was, ac-
cording to Stubbs, a Germanic legacy. Fur-
thermore, the link with Germany emerges
even beyond his historical interpretation,
as he was influenced by Leopold von Ran-
ke (1795-1886). For Stubbs, the ‘scientific’
rather than "political” historiographical ap-
proach was the main reason for admiration
towards the authoritative German scholar.
Around 1872, Stubbs even suggested to the
Clarendon Press that the massive Englische
Geschichte, published in several volumes
over the course of a decade by von Ranke,
be translated into Englishl(’.

The ideas of Charles Darwin (1809-
1882) also had a strong influence on Wil-
liam Stubbs, who mentioned the «process
of natural selection», a concept unequivo-
cally borrowed from the well-known evo-
lutionary theory'?. It seems that it is no
coincidence that Stubbs’s Constitutional
History was published a few years after
Darwin’s widely read book on the origin of

species'®,
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Overall, William Stubbs’s work does not
depart from the whig interpretation of his-
tory. It affords an underlying teleologically
orientated vision of British history, narrat-
ed as a continuum invariably destined for
«magnificent and progressive fate» as well
as the predominance of the English peo-
ple over all others. Though, while showing
on the one hand the consolidation of the
whig creed in English constitutional his-
toriography, on the other hand it marks
the beginning of its decline, especially at
an academic level. Notwithstanding this —
somewhat paradoxically —, since its appear-
ance, Stubbs’s main work has traditionally
occupied a position of great importance in
British historiography, exercising a nota-
ble influence until the 1950s, waning about
twenty years later. In the twentieth century,
British political-institutional historiogra-
phy often retained a more or less explicit
tendency to take the whig interpretation of
history into consideration, while hypocriti-
cally pretending to criticize it.

2. English constitutional history was first
taught at the two universities of Oxford and
Cambridge, starting from the second half
of the nineteenth century, but afterwards
it came to be included in the curricula of
other institutions. Predictably enough,
the pioneer at Oxford University was Wil-
liam Stubbs, Regius Professor from 1866
to 1884, who also contributed significantly
to the establishment of modern history (as
opposed to ancient history) as an autono-
mous academic degree'?. Stubbs’s teach-
ing and research were closely related, as
his Select Charters «was assigned in bits and
pieces. From the date of publication, the
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Charters became, as Charles Oman recalled,
a “sort of bible, from which a candidate was
expected to identify any paragraph without
its context being given”»3°. Afterwards, it
even <«became a textbook for history stu-
dents both in Oxford and Cambridge»?'.
Undoubtedly, Stubbs’s works in general
commanded a wide influence; as we will see
later, even such an authoritative scholar like
Frederic William Maitland was influenced
by them. This was not only due to the origi-
nality of Stubbs’s works, but also to his cap-
tivating narrative style, which was the most
remarkable sign of his literary prowess?*.
However, his «lectures in Oxford were not
well attended»23, and college tutors carried
out much of the educational tasks, to the
point that a group of them published a small
collection of essays —with Stubbs’s approv-
al — aimed at clarifying many topics which
eventually went through two editions®.

At Oxford, constitutional history was
taught for about two decades until 1872 at
the School of Law and Modern History. Af-
ter the separation between the two disci-
plines, the new School of Modern History
aimed to draw and educate men who aspired
to a political career or to a position of great
responsibility in public administration®.
By looking at both the examination papers
and the syllabi we may gather sufficient in-
formation about the structure and the edu-
cational goals of the courses of lectures on
constitutional history2°.

In 1884, Edward Augustus Freeman
(1823-1892) was appointed Regius Profes-
sor of Modern History. He was interested
in constitutional history, but it seems he
did not lecture on this subject, and as in his
predecessor’s time, there were tutors who
did*?. Pretty much the same can be said
about James Anthony Froude (1818-1894)

who succeeded Freeman in 1892 and held
the post until 18942%. The custom of en-
trusting teaching to tutors continued into
the early twentieth century. For tutors lec-
tured on constitutional history and some
of them at the same time published pro-
fessional works which supplied the want
of readily available printed documents and
authorities (either legislative or judicial)
relating to specific historical periods, of-
ten re-edited several times to suit teaching
needs®9.

Atthe same time, there was also a change
in research interests that went hand in
hand with teaching. In some instances, the
focus of constitutional history significantly
shifted from the Middle Ages to later peri-
ods —itis worth remembering that Stubbs’s
Constitutional History stopped at 1485, and
the Select Charters at the beginning of the
fourteenth century —, up to the nineteenth
century?’og while in others it was adminis-
trative history that drew more attention. It
can be said that the latter was the offspring
of constitutional history. [ will return to this
point in the next paragraph.

Oxford University, at the beginning of
the twentieth century, had other prominent
historians after William Stubbs, among
which at least one of his pupils, Charles
Harding Firth (1857-1936) should be
mentioned, but none of them matched his
remarkably wide influence in the field of
historical studies. Between the wars, con-
stitutional history continued to be taught
by lecturers and tutors, but after World War
IT fewer and fewer students took courses.
In the late 1960s, the teaching of constitu-
tional history at Oxford had virtually dis-
appeared. In the words of an authoritative
British medievalist, it «was no longer a
popular course by the time I took it, having
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The Right Rey. William Stubbs, D.d., Bishop of Oxford, photoengraving from The lllustrated London News, April 27, 1901
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been eclipsed by one on the Crusades. As
far as I remember, there were only one or
two other students in the audience». The
teacher was then John Mason (1920-2009),
who «said that the lectures were actually
those of his old tutor, Sir Goronwy Edwards,
who had been taught by T. F. Tout, who in
turn had been taught by Stubbs himself»3".
It is worth mentioning, en passant, the fig-
ure of Thomas Frederick Tout (1855-1929),
Professor of History at Manchester, leader
— along with James Tait (1863-1944,) — of
the "Manchester History School”, who ded-
icated many years to the study of English
administrative history?’z. The teaching of
history at Manchester School differed from
any other British university in that students
were encouraged to visit the archives and
write undergraduate dissertations based
on archival documents®. The School was
regarded as «higly professional in its ap-
proach to research» 34 and therefore much
criticised by Oxbridge lecturers, but even-
tually the model inaugurated at Manchester
would prove successful.

Bringing the discussion back to Oxford
University in the interwar period, it is in-
evitable to mention one of its main figures,
John Goronwy Edwards (1891-1976), who
served as a tutor and lecturer from 1919 to
194.8. However, as noted by a contemporary
leading scholar in medieval studies, he was
one of the last historians of his generation
<«who find anything called “Constitutional
history” sufficient in itself; but they also
look through the windows»35. Where did
this view come from? What changes had
historical research in general undergone
between the two wars? After the First World
War, research interests began to converge
increasingly towards economic and social
history. The horror and destruction caused

by the two world wars, the British consti-
tutional crises of 1911 and 1936, led most
British historians to assume that previous
approaches were extremely narrow and
therefore obsolete. Furthermore, the cel-
ebratory tones of nineteenth-century con-
stitutional history could no longer catch
the attention of a disillusioned public. As
a consequence, historical research focused
more on socio-economic phenomena rath-
er than legal and political ones. Obviously,
this change affected not only research, but
also the teaching of constitutional history in
British universities. Whether constitution-
al history’s outlook was really so narrow or
not is a question that I am trying to address
throughout this article — and so far, I have
already showed that this was not the case.
Having concluded this part concerning the
teaching of constitutional history at Oxford,
we can turn our attention to Cambridge.

At Cambridge University the teaching
of English constitutional history began a
few years later than at Oxford, thanks to
John Robert Seeley (1834-1895) who in-
cluded it in the Historical Tripos?’é. Seeley
was appointed Regius Professor of Modern
History in 1869 and set out to rearrange the
Tripos soon afterwards. In 1870, he firstly
reinstated the teaching of history that had
been removed from the Moral Sciences
Tripos the previous year; so, until 1874, it
constituted the Law and History Tripos. The
experiment that had already taken place at
Oxford was repeated at Cambridge, where
it had a much shorter life though. Finally,
in 1875, historical studies acquired their
autonomy with the birth of the Historical
Tripos. Constitutional history had been
part of the Law and History Tripos because
of its connection with legal subjects, and
was also maintained later, when History
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was separated from Law, with the classic
books by Hallam, Stubbs, and May still be-
ing suggested to students’?. It soon became
an important subject; as Joseph Robson
Tanner (1860-1931) noted in 1901, «En-
glish constitutional history is by tradition
the backbone of the Cambridge Histori-
cal Tripos>>38. It was split into two histor-
ical periods, with the year 1485 acting as a
watershed; Part I of the Tripos covered the
earlier era, and Part II covered the later. As
a consequence, its teaching took place in
different moments of the course and was
carried out by different lecturers. This ar-
rangement was symptomatic of a change
that occurred in historical research, that is,
first of all the specialisation between medi-
evalists and modernists and the consequent
appearance of new works, which were in
turn the result of a problematic approach to
the study of constitutional issues®9. In this
respect, Frederic William Maitland led the
way questioning received views and mak-
ing new historical discoveries through an
extensive and (above all) critical study of
archival documents.

It was especially thanks to Maitland,
then, that constitutional history made im-
portant progresses at Cambridge. His «own
achievement was to make Cambridge a
leading centre of the study of legal history —
and among historians to help to embed law
(for a time) and the constitution deeply in
the History Tripos»4°. Maitland’s famous
course of lectures delivered in 1887-1888,
but posthumously published, soon became
a classict'. A genius and a literary talent in
his own right, he nevertheless was influ-
enced by the writings of William Stubbs,
at least to some extent — an influence that
waned in his later works —and most notably
from Paul Vinogradoff (1854-1925) —a cru-
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cial encounter in his life, occurred in 1884,
—who directed him to the study of history.
However, Maitland’s most valuable con-
tribution to the teaching of constitutional
history — as it is evident from his printed
course of lectures and his works in general
—was his focus on the study of legal and in-
stitutional issues to grasp their socio-eco-
nomic substratum*>. His writings in gener-
al are littered with hints at how much data
on society and economy may be gleaned
from the legal records of the past.

After Maitland, the teaching of consti-
tutional history at Cambridge continued
until the 1960s, although its golden age had
already ended nearly three decades before.
Among the most distinguished scholars
who taught constitutional history at Cam-
bridge during the period between the be-
ginning of the twentieth century and the
First World War and then of the interwar
period, we should mention Joseph Tanner,
Helen Maud Cam (1885-1968), and Gail-
lard Thomas Lapsley (1871-194.9).

Joseph Tanner served as a tutor and lec-
turer for nearly four decades, from 1883
to 1921. He wrote many valuable historical
works, but one of his essays (specifically
dedicated to the topic discussed in this arti-
cle) best suits our purposes here. While ad -
dressingseveral caveats to teachers and stu-
dents regarding their respective methods,
it provides many first-hand insights on the
teaching of constitutional history43. First,
he showed how Stubbs’s «three sacred vol-
umes>», jokingly equated with the Vedas,
despite their immense popularity were al-
ready obsolete, and in any case insufficient
with respect to the teaching of English con-
stitutional history in a long-term perspec-
tive. In line with the evolution of historical
science in the late nineteenth century, Tan-
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ner also highlighted the dangers of an anti-
quarian approach to constitutional history.
Furthermore, he warned against a prefer-
ence for legal technicalities (which since
Stubbs’s time had always found a place in
constitutional history books) rather than
for the relations between the socio-institu-
tional components, say, between the mon-
archy and the aristocracy, as well as against
the anachronisms in the use of modern
words and expressions for rendering ideas
from the past. All this was the consequence
of changes in historical research that [ have
already partially mentioned above, which
also had repercussions on the teaching of
constitutional history.

Moving forward to the 1930s, we note
that constitutional history suffered the
same fate at Cambridge as it did at Oxford.
Moreover, as was observed in those years,
«Sir Lewis Namier has put constitutional
history out of fashion among the histori-
ans»*4. However, let us briefly return to
the two Cantabrigian teachers of the inter-
war period that I have already mentioned
previously. Gaillard Lapsley was tutor, lec-
turer, and finally reader in constitutional
history until 1939. Hailing from New York,
educated at Harvard under the guidance
of Charles Gross (1857-1909), he was in-
fluenced by the ideas of Maitland through
his teacher, proving how much they were
welcomed overseas. Better known than
Lapsley was Helen Cam who taught at Cam-
bridge from 1921 to 1948 and then moved
to Harvard, where she was the first woman
to gain a tenure. She wrote important con-
tributions to constitutional history and in-
novated the traditional approach compared
to her predecessors by placing emphasis on
the history of administration.

After the Second World War, Geof-
frey Rudolph Elton (1921-1994), one of
the most influential historians in twenti-
eth-century Britain, «was promoted to a
personal chair and chose the unfashionable
title of "Professor of English Constitution-
al History»45. Elton held this chair until
1983, when he was appointed Regius Pro-
fessor of Modern History. More will be said
about Elton in the following sections.

Notwithstanding its importance, also
proved by the presence of the illustrious
scholars I have mentioned so far, «the
syndrome of constitutional history» in
post-war Cambridge was fading out, until it
disappeared in the 197034*6. And the same
tendency can be found regarding the Uni-
versity of London which I will discuss be-
low.

3. As we have seen in the previous sec-
tion, the two universities of Oxford and
somewhat later Cambridge pioneered the
teaching of English constitutional history
in the second half of the nineteenth centu-
ry. Oxonian and Cantabrigian scholars set
the standard for the time to come, both in
terms of teaching and research. Therefore,
at the beginning of the following century,
other lecturers at British universities con-
tinued to teach the said subject in the man-
ner established at Oxbridge and new books
on constitutional history appeared.

In Victorian London, lectures on con-
stitutional history were held as early as
in 1861, apparently based on the book by
Henry Hallam, however not in the univer-
sity, but in the Inns of Court as part of a
broader educational programme focused
on constitutional law and legal history47.
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In 1869, a chair of English constitutional
law and history was established at King’s
College, to which John William Bund Wil-
lis-Bund (1843-1928) was appointed4®. At
the same college, a course of twenty lec-
tures on «Jurisprudence, Roman Law, and
Constitutional History», in view of the
examination for the Bachelor of Law, was
held in 1875 by John Cutler (1839-1925),
then Professor of Jurisprudence9. In the
same years, an analogous chair was also
established at University College, appar-
ently held by Willis-Bund until 1882. The
course «embraced the Crown Prerogative,
the Houses of Parliament, the executive and
the government, and then constitutional
history from the Norman Conquest through
to 1688»5°. Willis-Bund was succeeded
by Thomas Pitt Taswell-Langmead (184.0-
1882), formerly tutor on constitutional law
and legal history to the four Inns of Court;
however, his professorial experience was a
short-lived one, as he died in the same year
of his appointment5l. The following year,
Thomas Edward Scrutton (1856-1934)
— later one of the most influential judges
in the United Kingdom — was appointed to
the said chair5?. As is evident in all the cas-
es that I have cited so far, though, there is
a very close relation between constitution-
al history and law, if not a real dependence
of the former on the latter. Moreover, only
Willis-Bund and Taswell-Langmead pub-
lished historical works.

The chair gained its autonomy with the
figure of Albert Frederick Pollard (1869-
194.8) who was Professor of Constitutional
History at University College from 1903 to
1907, then of English History (1907-1927),
and once again of Constitutional History
until 1931. Among the most influential and
prolific historians in twentieth-century
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Britain, Pollard may be counted among the
modernists5. He gave birth to the London
School of History, contributed to the cre-
ation of the Historical Association (1906),
and most notably in 1921 founded the In-
stitute of Historical Research (IHR, which
still exists today), where postgraduates
could carry out advanced studies. These few
facts would already be sufficient to make it
clear that during Pollard’s heyday history
experienced a significant change and that
he was one of the architects of them. The
nineteenth-century, now old-fashioned
«idea of history as a general education in
gentlemanly values», was superseded by
«the idea of history as the serious, pro-
fessional pursuit of greater knowledge
through scholarly research»54. At Pollard’s
hands, constitutional history remained
of course involved in this process of gen-
eral transformation. How did this change
come about? The emergence of modern-
ism, which brought with it a scientific ap-
proach to history — as evidenced among
other things by the founding of the IHR —,
is primarily responsible for the said trans-
formation. Pollard’s heuristic approach put
an overarching emphasis on the study of
manuscript sources, which combined with
his specialisation in Tudor history.
Thenceforth, students of constitutional
history increasingly focused their attention
on Tudor Parliaments since Pollard had
come to see early modern parliamentary
institutions as the fulcrum of political and
institutional modernity and the sixteenth
century as the time when the modern En-
glish state was created. Pollard’s work on
Tudor Parliaments was continued by his
pupil John Ernest Neale (1890-1975), in
turn mentor of Geoffrey Elton, who was es-
pecially critical of traditional constitutional
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history with its teleological and evolution-
ary perspective. Undoubtedly, they were
both constitutional historians, but their
professorships were in modern history —
with the <«unfashionable» exception of
Elton during the period 1967-1983, which
I 'have already mentioned —, a fact that once
again confirms the transformation of the
historical profession in twentieth-century
Britain.

4. As I stated earlier in this article, con-
stitutional history produced some import-
ant “external” influences. For some time,
it shaped the teaching of history in schools
and of course it influenced constitution-
al law. Until the 1960s, history in British
schools was basically taught on the basis
of constitutional history%. Methods and
contents formed what has been termed
the «Great Tradition», that is, dispensing
a selection of accepted political facts from
antiquity to the First World War, with the
purpose of asseverating an evolutionary
vision of Great Britain towards democra-
cy56. In short, history was about passing on
a common cultural heritage that descended
from the whig assumptions concerning the
historical experience of England.

Given all this, for much of the twenti-
eth century, Governments did not inter-
fere with the historical curricula of schools.
They saw history as a means to promote ac-
ceptance of the traditional socio-political
order through a noncontroversial inter-
pretation of British (actually Anglocentric)
history. Moreover, pupils were not expect-
ed to develop other skills and/or abilities
but to remember a string of significant

facts, names, and dates, to be eventually re-
counted in an examination essay5?.

The early 1970s saw a significant shift in
the traditional approach to teaching history
due to societal changes that had taken place
in Britain during the 1960s. British socie-
ty was becoming multicultural; therefore,
values were changing. Due to migrations
brought about by the United Kingdom’s
employment prospects, cultural homoge-
neity was undermined by the emergence of
new communities. Accordingly, the teach-
ing of history had to change. School curric-
ula were thus adapted to new educational
needs. A new approach was used, and his-
tory classes were now expected to deal with
new topics. Understanding fundamen-
tal concepts, such as the use of evidence,
causation, and change and continuity, was
emphasised.

The other influence, namely, on con-
stitutional law, arose in late nineteenth
century, as can be especially seen from the
work of Albert Venn Dicey (1835-1922), one
of the two leading Victorian constitutional
lawyers, the other being William Reynell
Anson (1843-1914). As is known, Dicey
made extensive use of history, both Brit-
ish and comparative, in his most important
book, the Law of the Constitution5®. He did
not claim that an historical point of view
was the key to understanding constitutional
law, though he acknowledged that history
was a means to contextualise the law of the
constitution59.

This theoretical premise serves as an
explanation for Dicey’s interest in con-
stitutional history. He obviously used the
books by William Stubbs — he also reviewed
the first of the tree volumes in 187560 —and
Henry Hallam as his primary sources, but
how did he use them? In short, how did
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whig constitutional history affect Dicey’s
legal doctrine?

Dicey identified three fundamental
principles — the legislative sovereignty of
Parliament (rectius, of the Crown-in-Par-
liament), the rule of law, and the role of con-
stitutional conventions —that he believed to
be the cornerstone of the British constitu-
tion. Out of the three, he drew the second
idea directly from Stubbs’s account®. We
may thus see the extent to which constitu-
tional history (or, rather, Stubbs’s account)
has shaped the law of the United Kingdom'’s
constitution in light of the influence that
Dicey’s vision in general and the idea of the
rule of law in particular exerted on common
law constitutional thought in the following
decades.

5. Asthis article draws to a close, one may
wonder if constitutional history truly van-
ished before the turn of the century. In a
sense, it did, as after the 198os there were
no more chairs of English or British consti-
tutional history and very rarely new books
bearing such title have been published, al-
though history has not entirely disappeared
from the constitutional lawyers’ scope, as
some notable works prove®?. As we have
already seen, history saw a significant shift
at the turn of the twentieth century, moving
from being a subject primarily directed to
the education of gentlemen to becoming a
technical-scientific field of studies; at the
same time, constitutional history came
under growing criticism for being too nar-
rowly focused on law and institutions, thus
ignoring social and economical factors.
However, a closer look reveals that consti-
tutional history did not really disappear;
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rather, its main focus shifted and limited to
parliamentary history, especially because
of Albert Pollard’s research and teaching at
London throughout the interwar years.

Such scholars as John Ernest Neale,
Geoffrey Rudolph Elton, along with those
ones who were mentored by them, and
many others still working today, undoubt-
edly are constitutional historians in that
laws and institutions of Britain are the
main subjects of their research. However,
we may say that a parliamentary perspective
has long dominated constitutional history.
One extremely poignant example of this is
the appearance of a very recent collection of
essays on the history of Parliament, which
on its cover features a portrait of William
Stubbs®.

Notwithstanding this, there are some
recent and significant developments to
consider. Despite the fact that a more than
a century-old tradition vanished about fif-
ty years ago, a new book-length Constitu-
tional History — this time a collective work
— has been published64. The project arose
in a legal milieu, spurred by new legal and
political theories that followed the British
constitution’s changes, particularly those
occurred in the 1970s%5. A highly innova-
tive feature is the fact that the work brings
together essays written by historians, law-
yers, and students of politics; a choice
which accounts both for the multidiscipli-
nary approach to the phenomenon and the
nature of the constitution itself. A clear pat-
tern that foreshadows a great deal of future
research on constitutional history is there-
fore discernible.



Giurato

! Readers should note the differ-
ence between the noun «Whig»
which indicates the name of the
political party and the adjective
«whig». As we will see later, the
second has a broad meaning and
includes attitudes and ideas that
can also refer to people who did
not belong to the Whig party.

The expression was coined by H.
Butterfield, The Whig Interpreta-
tion of History, London, G. Bell
and Sons, 1931. The first exten-
sive treatment of this subject has
been carried out by P.B.M. Blaas,
Continuity and Anachronism: Par-

»

liamentary and Constitutional De-
velopment in Whig Historiography
and in the Anti-Whig Reaction be-
tween 1890 and 1930, The Hague,
M. Nijhoff, 1978. See also J.W.
Burrow, A Liberal Descent: Victori-
an Historians and the English Past,
Cambridge, Cambridge Universi-
ty Press, 1981.
H. Hallam, The Constitutional His-
tory of England from the Accession
of Henry VII to the Death of George
II, 2 vols., London, John Murray,
1827.
4 T.B. Macaulay, The History of Eng-
land from the Accession of James the

w

Second, 5 voll., London, Longman
& Co.,1848-1861.

T.E. May, The Constitutional His-
tory of England since the Accession
of George the Third: 1760-1860, 2
vols., London, Longman, Green,
Longman, and Roberts, 1861-
1863. Clerk of the House of Com-
mons from 1871 until 1886, May

o

is especially remembered for his
well-known book on the parlia-
mentary procedure: A Treatise up-
on the Law, Privileges, Proceedings
and Usage of Parliament, London,
Charles Knight & Co.. 1844.

M. Bentley, Modernizing England’s
Past:  English ~ Historiography in
the Age of Modernism, 1870-1970,
Cambridge, Cambridge Univer-
sity Press, 2005, p. 23. This book
is the most extensive and up-to-
date monographic treatment of
modernism in British historiog-
raphy.

7 The adjective «modern>», elimi-
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nated in 2005, indicated all his-
torical periods posterior to antiq-
uity.

W. Stubbs, The Constitutional His-
tory of England in Its Origin and
Deyelopment, 3 voll., Oxford, Clar-
endon Press, 1874-1878. In 1907,
Charles Petit-Dutaillis published
a French translation of the first
volume and thereafter felt the
urge to complete and correct
it through a series of 12 essays:
Studies and Notes supplementary to
Stubbs’ Constitutional History Down
to the Great Charter, translated by
W.E. Rhodes, Manchester, Man-
chester University Press, 1908.
Id., Select Charters and Other Illus-
trations of English Constitutional
History, from the Earliest Times to
the Reign of Edward the First, Ox-
ford, Clarendon Press, 1870, p. v.
Published in the book previous-
ly cited. Subsequently, he added
English translations of the sourc-
es already reproduced in print:
1d., Translation of Such Documents
as are Untranslated in Dr. Stubbs’
Select Charters from the Earliest
Times to the Conclusions of Edward
I's Reign, Oxford, E. B. Gardner et
al.,1873.

Contemporary historical works
include most notably E.A. Free-
man, The History of the Norman
Congquest, its causes and its results,
6 vols., Oxford, Clarendon Press,
1867-1879; J.R. Green, A Short
History of the English People, Lon-
don, Macmillan & Co., 1874; S.R.
Gardiner, History of England from
the Accession of James I to the Out-
break of the Civil War, 1603-1642, 10
vols., London, Longmans & Co.,
1883-1884; J.A. Froude, History
of England from the Fall of Wolsey
to the Death of Elizabeth, 10 vols.,
London, John W. Parker, 1856-
1870; J.R. Seeley, The Growth of
British Policy, 2 vols., Cambridge,
Cambridge  University  Press,

1895.

? Cf. H. Cam, Stubbs Seventy Years

after, in «The Cambridge Histor-
ical Journal», IX, n. 2, 1948, pp.

129-147.

3 Stubbs, Constitutional History cit.,
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vol. I, pp. iii, 638.

Ivi, p.1.

Ivi, p. 544.

L. von Ranke, A History of England.:
Principally in the Seventeenth Cen-
tury, 6 vols., Oxford, Clarendon
Press, 1875 (Enghsh translation
of Englische Geschichte, vornehm-
lich im sechzehnten und siebzehnten
Jahrhundert, 7 vols., Berlin, Verlag
von Duncker und Humblot, 1859-
1869). Cf. A.D. Boldt, Leopold Von
Ranke: A Biography, Abingdon,
Routledge, 2019, pp. 258-259.
Stubbs, Constitutional History cit.,
vol. I, p. 170.

C. Darwin, On the Origin of Species
by Means of Natural Selection, Or
the Preservation of Favoured Races
in the Struggle for Life, London,
John Murray, 1859.

On this topic, cf. R.N. Soffer,
Modern History, in M. Brock, M.C.
Curthoys (eds.), The History of the
University of Oxford: Volume VII:
Nineteenth-Century Oxford, Part 2,
Oxford, Clarendon Press, 2000,
pp- 361-384..

Ivi, p. 366.

A. Briggs, History and the Social
Sciences, in W. Ruiegg (ed.), A His-
tory of the University in Europe: Vol-
ume 3, Universities the Nineteenth
and Early Twentieth Centuries
(1800-1945), Cambridge, Cam-
bridge University Press, 2004,
PP- 459-491, quotation atp. 473.
Cf. R.J. Brentano, The Sound of
Stubbs, in «The Journal of British
Studies», VI, issue 2, May 1967,
pp. 1-14.

Briggs, History and the Social
Sciences cit., p. 473. Stubbs him-
self recognised this fact: Two Lec-
tures on the Present State and Pros-
pects of Historical Study, Oxford,
E.P. Hall & J.H. Stacy, 1876, p. 7.
H.O. Wakeman, A. Hassall (eds.),
Essays Introductory to the Study of
English Constitutional History by
Resident Members of the University
of Oxford, London, Rivingtons,
1887.

Cf. Soffer, Modern History cit., pp.
362-363. However, see also the
article by P. Slee, Professor Soffer’s
‘History at Oxford’, in «The His-

97



26

2

3

So

2

29

torical Journal», XXX, n. 4., 1987,
PP- 933-942, who raises doubts
about Soffer’s statement relating
to the careers of Oxford graduates
in late nineteenth century.

See, for example, «Oxford Uni-
versity Gazette», Supplement
to n. 3, vol. I, Tuesday, Feb. 8,
1870, p. 3: Supplement to n. 21,
vol. I, Tuesday, June 21, 1870, p.
3. Reading lists concerning «The
Constitutional History» recom-
mended <«Stubbs’ Select Char-
ters; [...] Hallam’s Constitutional
History; May's
History»: ivi, p. 383 (5 December
1871); as for «History of Consti-
tutional Law, [...] Mr. Stubbs’
“Documents Illustrative of Eng-

Constitutional

lish History” (the original docu-
ments, with the notes and intro-
ductions, should be consulted and
referred to on the more important
points rather than minutely stud-
ied) [...]. Reference may also
be made to the chapters on the
English Constitution in Hallam’s
Middle Ages, and to Hallam’s
Constitutional History»: ivi, p.
396 (12 December 1871).

For example, in the academic year
1889-1890, «The Master of Uni-
versity [James Franck Bright] lec-
tured on English Constitutional
History from 1688. [...] Mr. C.W.
Boase gave three Courses of Lec-
tures on English Constitutional
History. Mr. A. L. Smith gave two
Courses of Lectures on English
Constitutional History. Mr. Lodge
lectured on English Constitution-
al History from 1485 to 1688»:
«Oxford University Gazette»,
Supplement (2) to N. 690,13 No-
vember 1890, p. 137.

One of the tutors during those
years was Dudley Julius Medley
(later Professor of Modern His-
tory at the University of Glasgow
from1899 to 1931) who published
A Student’s Manual of English Con-
stitutional History, Oxford, B. H.
Blackwell, 1894..

As, for example, in the case of
C.G. Robertson, Select Statutes,
Cases and Documents to illustrate

English  Constitutional ~ History,
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1660-1832. With a supplement from
1832-1894, London, Methuen &
Co, 1904, which went through
nine editions until 194.9.

As the book cited in the previous
note shows.

D. Carpenter, Magna Carta, Lon-
don, Penguin Classics, 2015, p. 11.
Ct. Soffer, Modern History cit., p.
363.

Cf. P.R.H. Slee, Learning and a
Liberal Education: The Study of
Modern History in the Universities of
Oxford, Cambridge, and Manches-
ter, 1800-1914, Manchester, Man-
chester University Press, 1986.
Briggs, History and the Social
Sciences cit., p. 475.

Letter from Frederick Maurice
Powicke (1879-1963) to Helen
Cam, dated 15 July 1951, cited in
Bentley, Modernizing England’s
Past cit., p. 21. In the passage
quoted above, Powicke mentions
together with Edwards the names
of Gaillard Lapsley (of whom I will
speak shortly) and Bertie Wilkin-
son, Professor of History in the
University of Toronto until 1966.
C.N.L. Brooke, A History of the
University of Cambridge: Volume
4. 1870-1990, Cambridge, Cam-
bridge University Press, 1993, pp.
227-232.

Cf. B.E. Hammond, The Historical
Tripos, in The Student’s Guide to the
University of Cambridge, Third Edi-
tion, Revised and Partly Re-written,,
Cambridge, Cambridge Universi-
ty Press, 2009, pp. 421-438 (orig-
inal edition Cambridge, Deight-
on, Bell and Co., 1874).

J.R. Tanner, The Teaching of Con-
stitutional History, in W.A.J. Arch-
bold (ed.), Essays on the Teaching
of History, Cambridge, Cambridge
University Press, 1901, pp. 51-68,
quotation at p. 52.

Cf. ivi, pp. 53-55.

Brooke, 4 History of the University
of Cambridge cit., p. 218.

F.W. Maitland, The Constitutional
History of England: A Course of Lec-
tures, ed. By H.A.L. Fisher, Cam-
bridge, Cambridge
Press, 1908.

Cf. Bentley, Modernizing England’s
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Past cit., p. 124,.

Tanner, The Teaching of Constitu-
tional History cit., passim.

L. Jennings, Cabinet Government,
Cambridge, Cambridge Universi-
ty Press, 1969 (1"edn. 1936), p. Ix.
P. Collinson, Geoffrey Rudolph El-
ton, in «Proceedings of the Brit-
ish Academy», XCIV, 1997, pp.
429-455, quotation at p. 4.4.7.
Bentley, Modernizing England’s
Past cit., p. 21.

«The Law Times», 29 December
1860, n. 927.

D. Foxton, The Life of Thomas E.
Scrutton, Cambridge, Cambridge
University Press, 2013, p. 36.

J.E. Benham, The Preliminary Ex-
amination Journal and Student’s
Literary Magazine. Vol. I, February,
1871, to May, 1875, London, Butter-
worths, 1875, p. 66.

Foxton, The Life of Thomas E. Scrut-
ton cit., p. 36.

He was the author of an English
Constitutional History: A Tewt-book
for Students and Others, London,
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Constitutional History Teaching in Italy:

problems, challenges, opportunities

1. The teaching of constitutional history in
Italy through an empirical analysis

In Italy, the teaching of Constitutional his-
tory is often divided up among historians
with various different specializations and
lawyers. So far, there are only a limited
number of chairs, located in just a handful
of universities. However, it is difficult to
determine exactly how many constitutional
history courses are taught in Italian univer-
sities. There are several reasons for this,
which we will try to explain.

First of all, there is the problem of no-
menclature. Indeed, there are different
names for the subject, some of which reflect
different approaches and methodologies.
Thus, alongside the name Constitutional
History, there are variously named subjects
such as "History of Modern Constitutions’,
"History of Codification and Constitutions’,
"Introductions to national and/or compar-
ative public law’, "‘Parliamentary History’,
and so on. A cursory survey of Italian uni-
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versity websites reveals that courses on
this subject are offered at Naples Federico
II, Ferrara, Florence, Bergamo, Turin,
Macerata, Rome “La Sapienza”, Rome Tor
Vergata, Lecce, Milan, and Pisa. For the
above reasons, the list should be consid-
ered as indicative and not exhaustive since
it will change from year to year as demands
upon teaching staff vary.

This number is likely to increase if we
focus on the content of the courses rather
than on their formal titles. Gonstitutional
history has lost its autonomy and has be-
come an adjunct to other subjects. Con-
stitutional history sometimes forms part
of the teaching of contemporary history,
enabling students to understand major
global transformations (political, eco-
nomic, social). In the field of legal history,
constitutional history is relegated to illus-
trating the regulatory framework added to
codification processes or to describing the
political-constitutional ~ transformations
that have shaped the institutions in each
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historical period. In constitutional law, it
serves primarily to provide a context for
the current republican constitution, high-
lighting similarities and differences with
the past. In courses on the history of po-
litical institutions, constitutional history
is an indispensable component, where the
political-constitutional framework is the
starting point.

Thus, constitutional history tends to
be included in courses with a broader ti-
tle, which generally correspond to the ac-
ademic disciplines (SSD), recently termed
‘academy-disciplinary groups’ (GSD), that
the Ministry of University and Research
(Mur) has formally recognized.

While constitutional history struggles
at the teaching level, it thrives in research,
with significant increases in publications,
conferences, research projects, and doc-
toral theses. This is also a negative reflec-
tion of the low esteem in which teaching
is held in terms of career advancement
(National Scientific Qualification (ASN)
ex art.16 of the law 3o December 2010, n.
24.0). University professors are also subject
to a cyclical evaluation system for scientif-
ic production (VQR-ANVUR), but there is
no system that measures and evaluates the
teaching performance of individual profes-
SOTS.

2. Constitutional history as a ‘bridge’ between
different academic subjects

Constitutional history represents an inter-
weaving of various disciplinary paths and
must relate not only to the various histo-
riographical families that approach consti-
tutional issues head-on or at a tangent, but
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also to the methodologies of other social
sciences, such as public law, economics,
political science and sociology, which also
analyse and study constitutional phenom-
ena. It is therefore necessary to answer the
following questions: What are the relation-
ships between disciplines and academic
boundaries? What are the ‘outer boundar-
ies’ of constitutional history?

Roberto Bin, a Constitutional law pro-
fessor who was teaching in Macerata, pre-
senting the founding of the Laboratorio
“Antoine Barnave” and its Constitutional
library, which contained about 2000 vol-
umes, expressed his appreciation of the
initiative, which strengthened the study of
constitutional law through historical ex-
perience®. He argued for investment in
these «areas of convergence» to prevent
researchers from becoming isolated within
their specialized fields®.

In 1993, the Centro studio perla storia del
pensiero giuridico moderno, founded in Flor-
ence in 1971 by Paolo Grossi, published the
proceedings of a conference dedicated to
the teaching of Legal History. During this
conference, a historian and a lawyer ex-
plored their respective disciplinary bound-
aries and sought a dialogue that is very of-
ten lacking between subjects taught on the
same course.

For Pierangelo Schiera, constitutional
history has thus become a «bridge» be-
tween different types of knowledge, be-
tween theory and practice, between the past
and the present*. This author sees consti-
tutional history not only as a narrative of
normative and legal developments, but as a
field of study that seeks to integrate a global
vision into the study and interpretation of
human political phenomena. Schiera main-
tains that this branch of history positions
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law and its essential constitutive function
at the core of diverse historical structures
which, at different moments in history,
form the basis of an organised political re-
ality. Thus, constitutional history does not
study law alone, but includes and analyses
all the constituent elements that define dif-
ferent historical realities. Law occupies a
central position not only for linguistic rea-
sons — since political language is permeat-
ed by dogmas, concepts and specific terms
—but also for substantive reasons, since de-
cision-making and organisational process-
es often have a strong legal imprint that has
influenced European political solutions to
the various problems of coexistence.

On the other hand, Gustavo Zagreb-
elsky reflected on the greater integration
between historical and constitutional law,
suggesting that a deeper understanding of
the historical context can significantly en-
rich current legal practiceS. He stressed that
without an effective historical sensitivity,
constitutional law risks being reduced to
a purely theoretical exercise, disconnect-
ed from contemporary realities and chal-
lenges. Constitutional history might not
only strengthen the study of constitutional
norms, but could also foster a reflection on
society that recognises and incorporates
the lessons of the past in the formulation of
its future laws and policies.

This approach, which sees constitu-
tional history as a meeting point between
different disciplines, its interdisciplin-
arity and interconnectedness, is certainly
a strength in terms of teaching, providing
students with a holistic view of constitu-
tional principles and their impact on mod-
ern society.

3. From the pitch to the players

Livio Paladin (1933-2000), professor and
constitutional judge, died before he could
complete his book on Constitutional His-
tory. His numerous historical essays have
been collected in two volumes: Per una sto-
ria costituzionale dell Ttalia Bepubblicana6
and Saggi di storia costituzionale?. The author
explicitly posed the question: Who teaches
Constitutional history? To which category
of scholars should constitutional history be
entrusted? To historians or to lawyers?®

He takes a clear position in favour of
the jurists. Although history itself does not
lend itself to the study of a legal method, he
considers it indispensable to have a specific
sensitivity and in-depth knowledge of the
objects and subjects to be treated, which
only those with legal expertise can master.
Paladin criticizes general historians who
have previously addressed the Republican
period for their significant and systematic
neglect of key institutional aspects, such as
the drafting of the Constitutional Charter,
its implementation, and the Constitutional
Court’s activities.

The question raised by Paladin deserves
careful consideration, given the complex-
ity and importance of the issue. While this
author rightly points to the gaps that his-
torians may have in addressing legal and
institutional issues, one cannot ignore the
fundamental contribution that historians
can make to understanding the social, po-
litical, biographical, and cultural contexts
and dynamics that influence the evolution
of institutions. Historians, with their broad
understanding of historical processes and
causality leading to institutional changes,
provide a perspective that significantly en-
riches the strictly legal narrative.
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Only an integrated methodology could
provide aricher and more multidimension-
al analysis of constitutional history. Such an
interdisciplinary approach would promote
a more comprehensive understanding, al-
lowing for the elucidation of historical forc-
es and legal interpretations, both of which
are crucial to the understanding of republi-
can institutions and their evolution.

In conclusion, although Paladin raises
pertinent questions about the guardianship
of constitutional history, the solution may
perhaps not be to choose one professional
group over another. Instead, fostering syn-
ergy between historians and legal experts
could lead to a more comprehensive and
nuanced narrative of Italian constitutional
history.

4. Crossroads of teaching and research:
textbooks

The currentliterature on constitutional his-
tory is very rich. Among the most influen-
tial works are constitutional history books
that go from the founding of the Italian
state to the most recent reforms, offering
reconstructions of constitutional aspects
and institutions, in-depth studies of the
legal thought of important constitutional-
ists, and contributions that, from a histor-
ical perspective, offer further insights and
contemporary debates that are essential for
scholars and legal practitioners. Compared
to the French or English experience, how-
ever, the general reconstructions of Italian
constitutional history are few.

The first Italian constitutional history,
written fifty years after the entry into force
of the Statuto Albertino, was written by the
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jurist Gaetano Arangio Ruiz, who explained
that constitutional history should be un-
derstood neither as parliamentary history
nor as the history of legislative texts?. The
former would be confined to the internal
vicissitudes of Parliament, diluted in the
news that had little to do with the actual de-
velopment of the State and the government,
and nothing to do with social movements.
The latter would come under the head-
ing of political science, aimed at making
judgements about the current constitution-
al system on the basis of historical facts.
Constitutional history, on the other hand,
is civil and political in the broadest sense.
It must therefore deal with the formation
of the State; political facts, even those indi-
rectly related to the parliamentary regime;
the main laws, constitutional in the broad
sense; constitutional issues, political par-
ties, social conditions.

Before the method promoted by Vit-
torio Emanuele Orlando in I criteri tecni-
ci per la ricostruzione giuridica del diritto
pubblico (Technical Criteria for the Legal
Reconstruction of Public Law) became es-
tablished, many other jurists tried their
hand at historical reconstructions and rec-
ognised a privileged role for history in their
treatment of constitutional law. For a par-
ticularly telling illustration, we need only
think of the reflections of Giorgio Arcoleo,
who based his entire analysis on the rela-
tionship between constitutional law and
other sciences'®. The Constitution — this
scholar declared —is «both system and his-
tory». Constitutional law is linked not only
to the legal and political sciences, but also
to the social sciences. But the discourse did
not stop there. In fact, to quote Luigi Palma,
Constitutional law is «determined by its
history»"".
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After Arangio Ruiz’s volume, there was
a long silence in Italian historiography. We
had to wait until the 1970s for another gen-
eral work, this time by Carlo Ghisalberti.
The notion of writing a history of such vast
proportions did itself reflect the author’s
didactic preoccupations. Ghisalberti noted
that both legal scholars and historians had
remained insensitive to the study of consti-
tutional history and, more generally, to the
whole question of the organisation of the
modern state and the evolution of politi-
cal institutions. In a review, Isabella Zanni
Rosiello reproached Ghisalberti for «trac-
ing schemes and periodisations of political
history», for failing to overcome the old
formalistic methodological approach and
for not achieving the goal of writing a syn-
thesis of I[talian constitutional history*2.

Other general reconstructions followed
Carlo Ghisalberti’s volume: from Profilo di
storia costituzionale italiana by Umberto Al-
legretti13 to Storia della Costituzione italiana
by Silvano Labriola'* and Giuseppe Volpe’s
Storia costituzionale degli Italiani's. To date,
in addition to Francesco Bonini’s book',
there are other volumes dedicated to the
period of the republican constitution, in
particular Pombeni’s volume'? and the re-
cent work by Raffaele Romanelli'®,

Constitutional history studies both con-
stitutionalism (a  philosophical-political
movement aimed at limiting public power)
and its normative product: the constitution.
This reconstruction completely overlooks the
vastliterature that has approached the subject
from the perspective of political thought and
the history of concepts. I will limit myself to
mentioning, by way of example, Nicola Mat-
teucci’s Breve storia del costituzionalismo*? and
the Italian translation of Heinz Mohnhaupt
and Dieter Grimm’s work>°.
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Before concluding this brief overview,
it is necessary to mention two other works
which, like Ghisalberti’s, were written for
specific didactic reasons, that is, as a result of
the authors’ teaching activities. The first text
is Maurizio Fioravanti’s Appunti di storia delle
costituzioni moderne®', published in 1991 and
now one of the three parts of the larger Lezioni
di Storia costituzionale®, divided into Funda-
mental Freedoms, Forms of Government and
Constitutions of the 20™ Century. Fioravanti
stated that constitutional history «is never
the history of a single constitution, formally
understood, and of its strength, but rather
the history of a country or territory from the
point of view of doctrines and institutions,
that is, of the codified elements, both theo-
retical and practical, that give life and identity
to that country or territory» .

The other volume is Martucci’s text-
book??. In comparison with the other his-
tories, the author points out that, by leafing
through the pages of the book, students
can see the reduced space devoted to doc-
trinal reflection between the 19™ and 20"
centuries. Excessive recourse to the ju-
rists’ reflections is defined by the author as
<hermeneutic maquillage» in that, while
it restores the system of conceptual coor-
dinates of the Italian constitutional nine-
teenth century, it inevitably leads away
from an understanding of the constitution-
al dynamics of the Italian state.

5. Research experience and teaching at the
University of Macerata

In this general context we think that the
teaching experience at the Law Faculty of
the University of Macerata may well repre-
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sent an interesting case. Luigi Lacche began
teaching "History of Modern Constitutions”
(Storia delle costituzioni moderne) in the
1995-96 academic year. Before, this “disci-
pline” had never been taught autonomously.
“History of Modern Constitutions” was (and
is still) the main label used in the law Fac-
ulties. This academic framework is based on
the idea that "Constitutional History” was
the label to be used in the Political Sciences
Faculties, and "History of Modern Constitu-
tions” the appropriate name for Legal stud-
ies curricula. The idea, influenced by legal
positivism and bolstered by other doctrinal
and pragmatic concerns, was dominant that
Legal Studies had to focus on the formal di-
mension of constitutional phenomena, the
Constitutional texts and first and foremost
the modern Constitutions, thus also iden-
tifying the chronological axis. In this sense,
History of Modern Constitutions would be
a branch of Legal History. Constitutional
History for its part would be primarily con-
cerned with the "material” constitutional
structures, social and political develop-
ments, conflicts and compromises.

This actio finium regundorum appeared
as a way to emphasize a field of study that
actually allows for a range of points of view.
In any case the establishment in 1995 of the
chair at the Law Faculty was the “effect” and
the achievement of a specific path opened
up in 1992 when the "Laboratorio di storia
costituzionale A. Barnave” was founded by
Roberto Martucci. This Centre organised
many conferences, seminars, editorial se-
ries, a PhD Programme, a highly special-
ised library®4. In continuity with this expe-
rience, in 2001 the Journal of Constitutional
History (Giornale di storia costituzionale),
was founded, becoming over time a refer-
ence point for research into constitutional

history and the methodological issues in-
volved. A journal known for its internation-
al perspective, its multilingual approach, its
pronounced interdisciplinary orientation,
and its interest in comparison.

Teaching constitutional history became
part and parcel of the same “strategy”. The
inaugural course was devoted to “Constitu-
tions and constitutionalism in France and
Switzerland in the 19™ century”. Every two
years the course changed topic, according
to the teacher’s interests, so in 1998 it dealt
with the Italian constitutional history from
the liberal period to the transformations
under the fascist regime; then with devel-
opments within the British Constitution;
the form of government in Italian history;
the Weimar political regime and its Con-
stitution; the origins and features of the
republican Constitution of 1948. Teaching
and research proceeded together, creating
a positive osmosis between courses and
scientific publicationsz6. The methodolo-
gy used has been based above all on active
teaching, encouraging those students at-
tending to take their first steps in research
activity, reading texts and presenting their
papers to each other. Non-attending stu-
dents studied Maurizio Fioravanti’'s Appunti
di storia delle costituzioni moderne. Le liberta
fondamentali®*’, complemented by other
texts variously added from year to year.

6. Teaching comparative  constitutional
history. ~ Some  problems,  challenges,
opportunities

Two years ago the chair was renamed, being
known henceforth as the Chair of “Consti-
tutional history”. This lexical change was
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intended to record the substance of teach-
ing activity, even if labels — certainly for our
field of study — no longer seem to be deci-
sive. We can say that a comparative consti-
tutional history approach has been privi-
leged in Macerata since the beginning and
that it remains central. Today comparative
constitutional history seems useful also for
the demystitying the excessively simplified
use of "general” typologies, models and cli-
chés. We need to transcend the disciplinary
divide between comparative constitution-
al history and other disciplines in social
sciences studying the same set of phenom-

na®. This vision may prove to be helpful
also in dealing with the notions of "consti-
tutional heritage” and "common constitu-
tional traditions”.

In this direction, comparative consti-
tutional history*? can help us to show and
valorize the complexity of the constitution-
al phenomenon. What comparative con-
stitutional history offers us is precisely the
possibility of subjecting already established
positions and perspectives to critical re-
view. This approach can serve to shed new
light on familiar themes, and to help us to
jettison stereotypes and unduly schematic
interpretations. We need to be aware of the
fact that myths and traditions are part and
parcel of constitutional history building.
Demystification and critique of the exces-
sive and ahistorical use of “constitution-
al” models are important elements in the
fashioning of a renewed history. In this way
constitutional history can enhance other
research outlooks, for example compara-
tive constitutional law and political science.
One of the issues addressed by constitu-
tional history concerns the “making” of
constitutional texts. Not infrequently this
history has been reduced to a sort of history

108

Fondamenti

of mere genealogies. The use of "models”
as prescriptive frameworks suggests that
there are “original” and "derivative” con-
stitutions.

Thanks to this perspective students can
understand better that a constitution is at
one and the same time a factor of sharing
and of separation, of identity and of differ-
ence. A constitution is always a patchwork
composed of different elements. A consti-
tution is not a fixed design because it al-
ways lives through discourses, languages,
the transnational exchange of ideas and the
interplay of constitutional stakeholders.
A constitution has long been a means of
communication between State and socie-
ty, institutions and social classes. For this
reason constitutional history needs dif-
ferent and integrated research approaches
able to combine or at least to take account
of the history of public law, legal scholar-
ship about the State, political doctrines and
institutions, the science of administration,
political and social conditions®. This ap-
proach can serve to avert the ever-present
risk of anachronism.

Among the problems related to teach-
ing constitutional law we have to consider
the existing gap between research practice
and teaching activity. In recent years con-
stitutional history has lost academic space,
“autonomy” (specific chairs) and interloc-
utors. The wide range of approaches and
methodological viewpoints is a richness but
does also risk rendering the common ele-
ments less recognizable.

At the same time constitutional history
can be useful for the training of students
and the transmission of a culture of citi-
zenship, offering the possibility of under-
standing better the past in order to build a
more solid future. Moreover, various pub-
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lic actors (judges, members of represent-
ative assemblies and civil servants) could
find it a useful tool. By adopting a historical
perspective, those who are called to govern
public institutions can benefit from it in
order to better fulfil their role and interpret
the constitutional transformations of their
time.

Teaching constitutional history pro-
vides a unique opportunity to reflect on
the historical and legal developments that
have shaped modern Italian society. By
addressing the problems and challenges
in this field, educators can seize the op-
portunity to foster informed citizens who
understand their constitutional heritage.
Constitutional history in Italy confronts
several challenges in the modern academic
landscape, especially as the social sciences

grapple with educational systems that pri-
oritize practical and applicable skills. De-
spite these challenges, a renewed interest
in democratic governance and civil rights
has rejuvenated the in-depth study of the
Constitution and its historical evolution.
Finally, the comparative constitution-
al history approach can be, in the global
perspective, a tool helping students and
future professionals to better decipher two
very important issues in our times: first of
all assessing the identity and the constitu-
tional substance of a European living com-
mon core of constitutional traditions; then
considering constitutional history as a way
to address different levels of global consti-
tutionalism and new trends of governance.

' The ideas expressed in this article
are shared by both authors. Ma-
terially, the first part (paragraphs
1, 2, 3 and 4) was written by Giu-
seppe Mecca, while Luigi Lacche
wrote paragraphs 5 and 6.
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Teaching Constitutional History in the Benelux

Countries

1. Apersonal introduction

Inthe early months of 2005, [ was preparing
anew course on History of European Public
Law which had just been introduced at the
Law Faculty in Leiden. I was at the time also
teaching in Belgium and a research fellow
in France, and during term, my weekly rou-
tine would involve commuting between the
three countries. It was a propitious time for
working on European constitutional law in
a historical and comparative perspective,
as the member countries of the Europe-
an Union were all faced, according to their
own constitutional arrangements, with the
endorsement of the draft European con-
stitution. The procedures for ratification
differed from one member state to the oth-
er: for example, whereas Belgium followed
the standard procedure of a parliamenta-
ry debate and vote, in France and in The
Netherlands, the authorities had opted for
a referendum. A majority of French and
Dutch voters rejected the draft constitu-
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tion. The project was then abandoned as a
formal constitutional instrument — pav-
ing the way for the Treaty of Lisbon and its
further developments, but also to different
policies: in France, for example, no govern-
ment, whatever its political colour, has ever
since risked a new referendum on issues of
European integration, a cautious approach
which, however, has fuelled further crit-
icism on the democratic legitimacy of the
Union. At the time of the 2005 debates,
perhaps one of the most striking features
of the discussions both among scholars and
among wider public audiences, was how the
approaches and emphasis on different is-
sues varied from one country to another, al-
though the debate was supposed to focus on
the same text. Clearly, in different member
states, both the population atlarge and even
the narrower circle of scholars did not share
identical views on the very concept of a con-
stitution, or its legal and political signifi-
cance. Therefore, in each country, what-
ever one’s position towards the European
integration process, citizens and scholars
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(including legal academics) tended to view
the draft constitution along the perception
of the constitutional tradition in their own
country. Such perceptions, needless to say,
are strongly influenced by the political and
constitutional history — if only during the
citizens’ own lifetime — of each country,
and the general narratives on that history
in school textbooks and in the media. Al-
though the draft European constitution was
supposed to be a common instrument of the
Union and its member states, the citizens of
each member state had a different idea of a
constitution’s nature and purpose, and held
therefore different expectations of the con-
stitution’s impact on their political, social,
economic and cultural life. A course on the
history of European public law was there-
fore an invitation to consider from a com-
parative historical perspective to what ex-
tent the national constitutional traditions
differed, and to what extent, beyond those
differences, some common ground existed
with regard to a shared constitutional cul-
ture.

2. Teaching European constitutional history
in the Low Countries

In order to write a brief survey of the teach-
ing on the history of public law today in the
Benelux countries, some important restric-
tions have been necessary. Academic tradi-
tions, too, vary, not only from one country
to the other, or, more generally today, as
universities have been given more leeway
to establish their own curricula, from one
university to the other. In Belgium, until the
end of the twentieth century, a system of na-
tional curriculum prevailed, which entailed
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that all law faculties had to provide the same
core curriculum imposed by law; devolu-
tion has transferred powers in matters of
higher education to the Communities, with
diverging policies in the Dutch-speaking
and French-speaking universities as a re-
sult. Since the 1960s, legal culture has also
profoundly changed in the law faculties, but
with significant differences in individual
faculties'. These changes have affected the
place of legal history. In the Netherlands,
until the 1970s, law faculties had two main
chairs in legal history, one in Roman law,
the other in Dutch legal history. Since the
1970s, the trend was to size down the role
of legal history and to have only one chair
covering the subjects of both former chairs.
Further cuts and reforms have reduced
even more the place of legal history in most
faculties. In Belgium, the old system of
chairs has all but been abandoned: lectur-
ers are appointed to teach a combination
of subjects. In comparison to the Neth-
erlands, legal history in Belgium, both in
Flanders, in Wallonia and in Brussels, has
better withstood the drift to marginalise it
in the curriculum. Everywhere, of course,
in spite of guidelines (usually defined at
faculty level) for each taught subject, the
specific contents depend largely on the in-
terests and expertise of the individual lec-
turer. As everywhere else, legal education
has witnessed during the last decennia of
the twentieth century a decline of the share
of private law (especially of the subjects
governed by the country’s civil code), which
since the nineteenth century had often pro-
vided a ‘general grammar’ or even theory of
legal methods. The overall result has been
an accelerated atomisation of law as an aca-
demic discipline.
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In general, legal history has maintained
a propaedeutic role at the level of under-
graduate studies (i.e., towards a bachelor’s
degree in law). Inthe Netherlands, when the
subject is still part of the compulsory core
curriculum, its contents depend largely on
the lecturer’s scholarly profile, which will
determine to what extent ancient and per-
haps later Roman law is taught, whether the
course will focus more on private or public
law?, whether other more specific areas (e.g.
commercial, economic, social, internation-
al... law) will be dealt with, how much atten-
tionwill be given to "external’legal history...
In Belgium, the undergraduate curriculum
still comprises in many cases substantial
courses on (largely, ancient) Roman law, or
a course on the history of private law (where
the share on Roman law depends on the
lecturer’s inclination), and, separately, a
course on legal history, which may focus in
general on post-Antiquity or modern legal
history, or more specifically on public law’.
In addition, an (undergraduate) curriculum
in law also sometimes includes (in Belgium,
in particular) a (usually, compulsory) sub-
ject on the history of (public) institutions,
or on modern political and parliamentary
history. Both in the Netherlands and in Bel-
gium, comparative legal history has made
inroads in scholarship and teaching, but in
variable degrees.

The present survey is limited to subjects
which qualify formally in the law faculties’
curricula as courses on legal history*. Ro-
man law teaching is in most faculties where
the subject is still taught mainly approached
with an emphasis on private law5 (in some
French-speaking faculties, its official title
is — translated — “Roman law foundations
of private law”)®. Whereas legal history
courses are usually taught by lecturers with

a legal education (in some cases combined
with a separate degree in history), courses
on political history and history of public
institutions are often taught by historians,
members of a history department outside
the law faculty. For practical reasons, the
latter are not included in this survey, al-
though they may occasionally refer to issues
of constitutional history. Similarly, consti-
tutional history may appear as a feature of
the courses on public or constitutional law?,
or in a variety of jurisprudential courses®,
but such features (which may vary from
year to year) have also been disregarded in
the present survey, except for the occasion-
al example which may serve as a reminder
that this overview could be expanded so as
to mirror the degree of historical interest
among lecturers who teach contemporary
positive law?.

Master’s degrees offered by the law fac-
ulties vary even much more than the un-
dergraduate curricula. The general trend
has been to offer a range of more or less
specialised master’s degrees (sometimes as
a stepping stone to a post-master master’s
degree). In general, legal history is either
absent from such degrees, or occupies a
somewhat marginal position. Provided ac-
ademic staff is available and willing, legal
history may be in some faculties the topic
of a master’s thesis, in competition with all
other subjects of legal studies.

Increasing constraints have in recent
years been imposed on all students who
wish to register for a doctor’s degree inalaw
faculty (requiring them to attend a number
of taught courses on research methodology,
conferences, formal presentations of in-
terim results, etc.), but there is no specific
teaching organised by the law faculties at
post-master level on legal history. Despite
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the lack of any legal-historical ‘doctoral
school’ or similar arrangement, students at
Belgian and Dutch universities still produce
every year several doctoral dissertations of
high scholarly quality on various topics of
legal history. That research falls outside the
ambit of the present survey'®.

The relatively marginal position of le-
gal-historical subjects in the curricula of
most universities is so far not echoed in a
proportional decline of research and le-
gal-historical fora (journals, conferenc-
es...) in the Low Countries, although, at
present, the infrastructure for legal-histor-
ical scholarship is perhaps stronger in Bel-
gium than inthe Netherlands. The sharp de-
cline of legal-historical departments within
a generation in Dutch law faculties, together
with the changes in programmes, shows that
arelatively solid position today does not en-
tail any guarantee for the near future.

The survey is based on information
available on Benelux law faculties’ websites
(which, depending on the institutions, re-
flected the programmes for either 2022-3
or 2023-4)"". That information, a caveat
for future university historians, often does
not consistently give reliable details and its
material support as a source is more than
often unstable. I have therefore contact-
ed, whenever the information was readily
available, the colleagues who are in charge
of the teaching as defined above and sub-
mitted a questionnaire. Predictably, the
quality of the responses varied a great deal.

In addition to my original brief, I in-
cluded the University of Luxembourg in
the survey'®. Somewhat in disregard of the
criteria I have set out, I have included the
College of Bruges>.

114

Fondamenti

3. Constitutional history: not a specific
subject?

Roman law courses, where they survive,
are as already noted mostly focused on pri-
vate law'4. This seems largely also the case
where late Medieval and early modern civil
law is discussed in courses on either Roman
law or legal history'>. General legal history
courses may include aspects of constitu-
tional history. The most promising frame-
work for constitutional history are offered
in a few universities where there is a course
of History of public law on the curriculum.
However, these courses (as most legal his-
tory courses everywhere) are all undergrad-
uate courses. In the case of History of public
law, the course mostly addresses freshers,
sometimes during their first term: under
the present circumstances, that implies that
the vast majority of law students have very
few historical bearings, and no legal back-
ground yet. The potential for addressing
fundamental issues of constitutional histo-
ry is therefore limited, at least if one admits
that constitutional history cannot be prop-
erly understood without a contextual back-
ground consisting of several layers of polit-
ical, economic, social and cultural history.
If the programmes of taught master’s
degrees in law faculties are anything to go
by, history does not appear to be viewed
as part of a lawyer’s intellectual toolkit.
Even the relative progress of comparative
law in legal culture does not extend to any
in-depth interest in the historical back-
ground of other legal systems, beyond a few
stale clichés. Similarly, the tradition which
called for a brief historical outlook as a set
piece in the introduction of a doctoral the-
sis or a seminar paper appears to die out —
probably for the best, as it typically rested



Wijffels

on bygone secondary literature and rarely
informed the ensuing research on current
issues of positive law.

The following (no doubt, not compre-
hensive) survey considers first to what ex-
tent constitutional legal history appears in
the context of general courses on legal his-
tory. Subsequently, it provides examples
from several curricula where constitutional
history is dealt with from the vantage-point
of other specific legal history courses.

3.1 Constitutional history in the context of
general legal history teaching

By far most of the legal history courses are
included in an undergraduate programme
and do not require any prior knowledge of
either law nor history. Belgian law faculties
have maintained more often separate un-
dergraduate courses on the history of pri-
vate law and public law (in addition, some-
times, to compulsory courses on public
institutions and on political history)l(’; Ro-
man law courses are no longer compulsory
(if available) in most programmes, but have
sometimes been subsumed in the courses
on the history of private law'?.

3.1.1 External legal history

The distinction between external and in-
ternal legal history is nowadays rarely re-
ferred to, though in some programmes, the
course description does mention that it will
discuss the “sources” of the law and their
developments'®. In so far as there has been

a general shift from an abstract notion of
“sources” to a more sustained attention for
the political and social actors who produce
norms acknowledged as authorities within
the legal system'9, the issue is relevant for
drawing the students’ attention to the di-
versity of legal norms and their interaction,
and thus to the limits of a codified consti-
tution in defining or even hierarchising the
law-making process. An introductory legal
history course may create an awareness that
the agents of that law-making process are
variable over time and that non-legal fac-
tors determine the respective weight of the
various agents.

3.1.2 Modern and pre-modern legal history

The period covered by general legal history
courses varies greatly. Where specific Ro-
man law courses survive, the assumption is
that they will cover Antiquity, even though
they mostly deal exclusively with private law
topics®°. Even when late Medieval and early
modern Roman law (in the guise of ius com-
mune) is part of the course description, the
emphasis will tend to privilege private law
developments?.

Most general introductory courses on
legal history omit Antiquity, or refer only
briefly to ancient (almost always: Roman)
law*2. The Middle Ages also receive much
less attention than a generation ago, but
still hold some ground in a few Belgian
programmeszg. The early-modern period,
in the areas of public law, retain more at-
tention, not only in legal history subjects:
some lecturers on jurisprudence, on state
theory, and even constitutional law include
chapters on major early-modern authors
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who remain part of the canon of the histo-
ry of political thought. Works by the same
authors are also included in some legal
history courses, but pre-modern constitu-
tional practices appear to be more difficult
to integrate into an undergraduate’s intro-
duction — unless perhaps for major monu-
ments of constitutional history, such as the
Joyous Entry of Brabant (1356) in Belgium,
the Act of Abjuration (1581) in The Neth-
erlands, and in a comparative perspective
the English Bill of Rights (1689) and, at the
hinge of early-modern and modern times,
the Declaration of Independence and the
early constitutions of the American Revo-
lution. The courses on the history of public
institutions, partly because they are often
taught by historians, may on the other hand
discuss more in detail aspects of the insti-
tutions’ practice?4.

3.1.3 Modern history

Modern legal history, until a generation
ago mostly confined to (the "long”) nine-
teenth-century history, in the light of in-
creasingly deep structural changes in all ar-
eas of the law since the Second World War,
has caught up with the twentieth century,
also because a growing number of legal his-
torians have written their doctoral disser-
tation on contemporary history. For con-
stitutional history, Belgian lawyers cannot
ignore the changes which took place since
the early 1970s, when devolution gradually
transformed the country from an original-
ly French-inspired early-nineteenth cen-
tralised unitary state into a complex federal
state, a process which in the early decades
of the twenty-first century is far from fin-
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ished. Within a couple of two generations,
this has contributed to provide Belgian
lawyers with a sophisticated experience in
the workings of complex polities. In com-
parison, the Dutch state (except for its con-
struction of a small Commonwealth form-
ing the Kingdom of the Netherlands, which
associates The Netherlands with Caribbean
countries)® has retained (in spite of its
quasi-confederal structure under the Re-
public of the United Provinces) far more
the features of the nineteenth-century state
architecture, in spite of a formal overhaul
of the constitution (in 198326) and several
other specific amendments since. Recent
constitutional history has therefore be-
come more of a shared ground between le-
gal historians and constitutional lawyers in
Belgium than in The Netherlands.

Courses on Parliamentary and Political
History, which appear on the curriculum
in several law faculties at undergraduate
or graduate level, are more likely to inform
students on some forms of constitutional
practices (and hence possibly constitution-
al conventions) in modern times.

3.2 Constitutional history in the context
of specialised orientations or specific legal
history courses

Whereas, apart from minors and ma-
jors, and a more or less extensive choice
of optional courses, the curriculum of the
standard bachelor’s degree in law in most
faculties does not provide much room for
specialisation, the programmes for a (first)
master’s degree in law tend to emphasise
far more a specialisation, in Dutch facul-
ties perhaps more than in Belgian univer-



Wijffels

sities. In many cases, the master’s degree
obtained after the bachelor’s diploma will
even specify the area of specialisation,
avoidingthe generic title of “masterinlaw”,
although the introduction of English-spo-
ken programmes is sometimes emphasised
by granting the title LL.M., whether or not
with the addition of some specialisation.
The title is usually understood as an English
abbreviation for Master of Laws, without
any reference to Latin.

Many, if not most, of the specialised
master’s degrees have a strong insistence
onvocational training, the exposure to legal
practice and the acquisition of "skills”. It is
at this level that the absence or, at best, very
peripheral availability, of legal-historical
courses illustrates an academic legal culture
where history is not deemed to play any part
in legal methods and reasoning, whatever
the area where law graduates will be work-
ing as legal professionals.

But for a few exceptions, the many spe-
cialisations of master’s degrees linked to
business law and economic law (despite a
strong expertise in the history of business
law built by new generations of legal his-
torians in The Netherlands and Belgium)
ignore legal history almost completely. In
other areas of specialisation, the appear-
ance of alegal history course on the master’s
curriculum, usually as an optional subject,
often reflects a niche expertise of the lec-
turer who has succeeded in convincing the
faculty authorities to take it on board. Re-
markably, even when a faculty’s curriculum
includes for the master’s degree a public
law specialisation, such a specialisation
only rarely offers a course approaching the
subject of constitutional history.

Some orientations nevertheless have
intersectional features which facilitate a

dialogue with constitutional history??. This
is obviously the case of public international
law, all the more since both in The Nether-
lands and in Belgium, several scholars have
established strong scholarly credentials in
that field. In several universities, the his-
tory of international law is a course on the
syllabus of international law specialisa-
tions, and in most cases taught by expert
legal historians®®. Constitutional history
may only appear only tangentially in this
context, but many of the issues which have
been raised in international law over the
centuries (Who qualifies as a subject in the
law of nations? Is there a hierarchy between
domestic law and international law? What
jurisdiction can a polity claim over — and
under — the high seas? ...) also raise issues
of constitutional law, and show that such
notions as sovereignty, territory, legitimate
rule... are not only key-notions in both in-
ternational and constitutional law, but also
linked as their meaning has varied in the
longue durée®9.

European law, understood as the law of
the European Union, is the specialisation
of several master’s degrees, but the his-
tory of EU law has not yet become part of
mainstream legal-historical research in
the Low Countries: it is still mostly regard-
ed as part of the current foundations of EU
law and therefore integrated in the narra-
tive of current EU law developments3°. A
more sustained effort to consider the EU’s
constitutional issues in the EU’s historical
perspective (which requires to include the
national constitutional developments in
the member states) is offered at the College
of Europe in Bruges®'.

Comparative constitutional law has be-
come a successfully established ramifica-
tion of comparative law approaches32. It
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appears as a subject with its own course in
some master’s degree orientations in pub-
lic law, but, it seems, chiefly without any
major historical component, partly because
the technicality or the diversity of issues
and systems such courses take into account
do not leave much leeway for historical di-
gressions>. Nevertheless, it is obvious that
comparative constitutional law and (mod-
ern) constitutional history share substan-
tial common interests®4. Whereas aspects
of comparative constitutional law appear
recurrently in undergraduate course de-
scriptions, they may also occasionally be
addressed as a particular theme in master’s
coursesss.

Fundamental rights have undergone
important developments over the past
half-century. Until approximately the
1970s, they were still mainly viewed within
the framework of constitutional rights and
liberties, with an incremental interest for
social and economic rights. Human rights,
however, were at best a backroom niche
of constitutional law or a minor optional
course. Only from the late 1970 onwards
was the full potential of human rights, par-
ticularly those enshrined in the European
Convention and expounded by the Europe-
an Gourt of Human Rights, more systemat-
ically acknowledged in legal literature and
legal education. Human rights now per-
vade practically all legal courses taught in
the universities. The importance of human
rights has inspired specialised master’s
orientations3¢ and degrees. It has also fos-
tered research on fundamental rights in the
more distant past, but the ongoing, con-
temporary development of human rights
(as a characteristic feature of our own Zeit-
geschichte), including the populist backlash
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against some of its progress, has ensured
that human rights have now become a spe-
ficic theme in legal-historical teaching37.

4. Central themes and issues

In the course descriptions of the law facul-
ties, some central issues and themes are re-
current. Perhaps the most obvious theme,
not only for the pre-modern period, but
also for the history from the American
and French revolutions onwards, is that of
state formation. A runner-up would be the
rechtsstaat/état de droit®®. State formation is
often closely linked in the syllabus with the
advent of the separation of power doctrine,
its different implementations, and the var-
iable architecture of the trias politica. Sev-
eral descriptions also refer to the need to
contextualise constitutional developments
through political, economic and social his-
tory39. (I have not come across explicit ref-
erences to constitutional history from the
viewpoint of cultural history, apart from the
occasional reference to historical iconog-
raphy or literature, but that may simply be
due to the fact that such a link is not explic-
itly stated in the published descriptions, or
that they may be subsumed under a differ-
ent approach).

Most legal historians would agree that
the formula “The past is a foreign country”
is an understatement of their students’ ac-
quaintance with history, whether national,
European, or “global”. Yet, few lecturers
consider that the lack of historical aware-
ness among their addressees is an insu-
perable obstacle for discussing complex
historical developments. One suspects
therefore that although some students may
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grasp the caveats with regard to the histori-
cal context of the events, developments and
concepts under discussion, the communi-
cation between lecturers and their students
inevitably entails a compression of the un-
derstanding of change and continuity. De-
spite repeated and highlighted warnings
and disclaimers teachers may incorporate
in their presentations, some notions are to
some degree flattened in order to appear
intelligible (and applicable) throughout
successive periods. The result of this pro-
cess is that in courses which deal effectively
with constitutional history, one is never far
away from constitutional theory, whereby
notions and principles are given a minimal
historical construction so as to avoid giving
the impression of a-temporal abstractions.
Hence various devices used for enhancing
the historicity of different stages of devel-
opment, such as including a broader politi-
cal context of the period, or confronting the
students with primary sources, which may
be texts, images, or any artefacts which may
help to call up the “spirit” of an age. Indeed,
following a successful trend in other histor-
ical works, one could consider an ancillary
textbook along the format of, say, “Consti-
tutional History in 100 Objects”. These ob-
jects could be useful props, but they will not
entirely bridge the gap with the intellectu-
al history which has woven many essential
threads throughout Western — and world-
wide — constitutional history.

5. Apersonal conclusion

Every legal historian experiences a per-
sonal itinerancy over the course of their
career. When I started on my first doctoral

dissertation, on the use of civil and canon
law authorities in the practice of the higher
courts during the transition from the Mid-
dle Ages to early modern times, I was ex-
pected to contribute to the historiography
of the “reception” of Roman law, which was
deemed to be primarily a development hav-
ing affected private law. The source materi-
al quickly proved that a substantial propor-
tion of the litigation and related arguments
was concerned with the relations between
public authorities at different levels of gov-
ernment, or with the relations between in-
dividuals or groups and a public authority.
Later on, when I started teaching, due to the
vagaries of faculty policies, my lectures on
legal history gradually required a strong-
er emphasis on public law developments.
I ended up teaching mostly the history of
public law. During those years, my under-
standing of what was called either “learned
law” (gelehrtes Recht) or ius commune when I
was a student and a young lecturer, moved
to a different approach. The very essence
and purpose of legal studies, when univer-
sities with law faculties developed from the
twelfth century onwards, was to elaborate a
science of the art of good governance. That
governance was primarily implemented
through the action of political actors, and
should therefore be understood as public
governance. Roman law texts were studied,
beyond the necessary understanding of the
technical terms, notions and rules, in order
to acquire a matrix of reasoning that could
underpin the justification of a fair outcome
for conflicts of interests, and thus the le-
gitimacy of government. A ruler — whether
a city, a territorial ruler, a clerical admin-
istrator or any other public authority — was
legitimate if their rule appeared to be based
on justice, perhaps the most central fea-
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ture of good governance. Lawyers graduat-
ed from law faculties were expected to have
acquired the expertise to formulate what a
just policy or decision was in any specific
circumstances, and became the indispen-
sable auxiliaries of any political actor who
wanted to ensure (or advertise) the legiti-
macy of their rule.

While academic lawyers did not have a
monopoly in advising rulers how to achieve
good governance, it is clear that fundamen-
tal constitutional principles — and even the
essence of what is now referred to as consti-
tutionalism — were developed by late-Me-
dieval civil law based jurisprudence®®.
Since the later centuries of the Ancien Ré-
gime, jurisprudence has to a large extent
lost its grip on the science and theory of
government, and since the late eighteenth
century, with renewed strength after 194s5,
the advent of democracy as the exclusively
legitimate form of government has great-
ly undermined and destabilised the very
foundation of the jurists’ expertise in de-
fining the principles of good governance.
The marginalisation of the jurists’ role in
the upstream political decision-making
process has been further sharpened by the
insufficient capacity of legal science to in-
tegrate appropriately the normativities set
out by modern social sciences®'.

Legal history is ebbing away from mod-
ern lawyers’ legal culture. The presence
of legal history courses in most of the law
faculties” programmes, mostly as an ele-
mentary introductory subject, is mislead-
ing, because in general, apart from a niche
course or paper in the master’s curricu-
lum, it is hardly taken up in the majority of
courses in any area of positive law. At this
stage, a priority ought to be to ensure that,
towards the next generation, a sufficient
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number of young researchers are trained to
work with the necessary historical expertise
on primary sources from different peri-
ods. Once the thread of research founded
on the historical sources of legal develop-
ments is broken, a point of no-return will
be reached, and legal studies will effectively
have operated a tabula rasa of any informed
historical awareness. At present, however,
the numbers and the academiclevel of young
scholars who have undertaken a legal-his-
torical doctoral research suggest that, un-
less dramatic cuts in the law curricula occur,
the future of the discipline, and therefore
the prerequisites for ongoing research and
teaching on constitutional history, are se-
cured for the next generation.
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' These are some of the reasons
why, unfortunately, I cannot offer
a neat scheme of development of
constitutional thinking as, for
France, O. Beaud, s.v., Constitu-
tion et droit constitutionnel, in D.
Alland, S. Rials (eds.), Diction-
naire de la culture juridique, Paris,
Lamy PUF, 2003, pp. 257-266.

Although there is (no longer) any
strong ideological divide (as un-
til recently in France) between
public and private law either in
The Netherlands or in Belgium,
many law curricula, especially

»

at the level of master’s degrees,
maintain a taxonomy which in-
cludes the distinction. More
importantly, specialisation, at
the latest from the master’s pro-
grammes onwards, and the de-
partmental organisation of law
faculties enhances the self-iden-
tification of academic jurists as
“private lawyers” (Fr. privatistes),
“constitutional lawyers” (consti-
tutionnalistes) etc. Most Belgian
and Dutch legal historians tend
to work in areas of both private
and public legal history; in the law
faculties where two courses are on
the programme, they would usu-
ally view it as a convenient way of
maintaining a stronger position
for legal history in the curriculum
overall.

The only case of a course explic-
itly titled “constitutional law” I
have come across (viz. “Histoire
constitutionnelle et régimes po-
litiques”) is in Namur, where the
course description suggests an
overview of constitutional devel-
opments in England, the United
States and France (the curriculum
includes a separate course on the
history of institutions in Belgium,
which covers Belgian institutional
history from the end of the Ancien
Régime until the present day).
The phrasing of titles in a sylla-
bus should not be understood too
literally: titles such as “history of
public law™ usually cover mostly
constitutional history. In theory,
“publiclaw” covers both constitu-
tional law and administrative law,

w
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but the history of administrative
law (in contrast to, e.g., the situa-
tion in France) has so far not been
widely developed in Belgian or
Dutch legal-historical research,
and is largely absent in teaching.
Other areas related to public law,
such as taxlaw, economic law, so-
ciallaw..., because they are close-
ly linked to public policies, have
intermittently some
attention, but without being per-
manently integrated in the sylla-
bus. One notable exception is the
course (at master’s level) on His-
tory of social and economic law in
Ghent, for which the lecturer has
written a specific text-book (D.
Heirbaut, Het sociaal, economisch
en fiscaal recht in Belgi¢. Een be-
knopte geschiedenis, Ghent, Aca-
demia Press, 2019). In Lieége, the
graduate course “Legal History,
Special Questions” discusses the
instrumentalization of history in
the ideological underpinning of
discourses touching on economic

received

and social law.

Only one faculty of canon law
survives today in the Benelux
countries, at the KULeuven. Long
gone are the days when the late
Mgr. W. Onclin would lecture ex
tempore on the Lex fundamentalis
draft when prompted by a curi-
ous student. However, the mas-
ter's programme offered by that
faculty offers two legal-historical
courses governed by that faculty:
"History of canon law — Sources
and Institutions”, which offers
an opportunity to deal with qua-
si-constitutional aspects of eccle-
siology from Antiquity until mod-
ern times; and a course “History
of canon law — Thematic aspects”,
which offer some leeway to dis-
cuss quasi-constitutional issues
in the context of the religious law
of the Roman-Catholic Church.
In Leiden, only the first week of
the Roman law course deals with
public law (information kindly
provided by the course’s main
lecturer, E. Koops).

The second-year course on Ro-
man Law in Groningen is also an
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example of approaching Roman
law from the perspective of pres-
ent-day Dutch private law.

A good example are the under-
graduate courses on public law
taught and
Liege, partly based on J. Stengers,
L'action du Roi en Belgique depuis
1831. Pouyoir et influence, Brussels,
Racine, 2008; the introducto-
ry course on public law requires

constitutional in

freshers to read primary sources
on political thought from Bodin
onwards. Similarly, the mas-
ter-course taught by the same
lecturer (who also teaches at the
KULeuven) on “Critical Analy-
sis of major texts and speeches
on public law” discusses textual
sources from modern (main-
ly twentieth century) history. (I
am grateful to J.-L. Gerkens for
drawing my attention to these
courses). In Tilburg, one van-
tage-point of the introductory
course on Constitutional Law is
the historical development of the
democratic rule of law (democra-
tische rechtsstaat), referring to
M.C. Burkens, H.R.B.M. Kum-
meling, B.P. Vermeulen, R.].G.M.
Widdershoven, Beginselen van de
democratische rechtsstaat.
ding tot de grondslagen van het Ne-
derlandse staats- en bestuursrecht,
Deventer, Kluwer, 2022, 9™ edn.
The course “Constitutional Law”
in Utrecht takes the “historical
roots of Dutch public law”™ as its
starting point and refers to the
“historical context and jurispru-
dential themes in order to explain
constitutional doctrines (text-
book: C.A.].H. Kortmann, Consti-
tutioneel recht, Deventer, Wolters
Kluwer, 2021, 8" edn.).

For example, the undergradu-
ate course at UCLouvain "Legal
Theory and Contemporary Legal
Thinking” which addresses in-
ter alia the issue of the relation
between democracy and con-
stitutionalism, and uses as its
framework the period from the
“liberal state” to the
state”. Saint-Louis (Brussels) is
one of the few universities where

Inlei-

“welfare

121



©

the once ubiquitous course on
“Natural Law” has survived; the
course also covers the historical
evolution of natural law theories.
In Leiden, the course "Practi-
cum: History of Legal Philosophy
and FEthics” invites the students
to read extracts from work rang-
ing from Antiquity to modern
times, including reference works
on constitutional history (e.g.
Dicey). the
course of Philosophy of Law on
“Historical [Introduction] to the
Theory of Liberal Democratic
Law” is based on nineteenth-
and twentieth-century political
theories (using as its textbook: J.
Van der Walt, The concept of liberal
democratic law, London, Rout-
ledge, 2019); the general course
“Introduction au droit luxem-

In  Luxembourg,

bourgeois” includes an historical
preamble.

For an unpromising start, see the
brief course description “History
of law and institutions” at Mons
for the academic year 2023-4,, an
uncommon pile of insignificant
commonplaces. Entirely differ-
ent is the approach in Luxem-
bourg for the three parts of the
course “Constitutional Law”, viz.
General Theory of the State and
the Constitution, General Theory
of the Constitutional Powers, and
General Theory of Fundamental
Rights, taught by a legal historian,
which, in addition to the histori-
cal course on constitutionalism,
adopt a strong historical ap-
proach.

The most comprehensive an-
nouncements of public defences
of doctoral dissertation in legal
history at Belgian and Dutch uni-
versities since 2006 is to be found
on the website http://www.re-
chtsgeschiedenis.be/ under “Re-
chtshistorische courant”.

For Belgium, in the Dutch-speak-
ing Community, I have taken into
account the law faculties in the
universities of Brussels (VUB),
Antwerp, Ghent, Hasselt, and
Leuven (KULeuven). Leuven has
campuses with (for our purpose,
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mostly undergraduate) courses
in Kortrijk (KULAK) and Brussels
(Campus Brussel), where legal
history is taught along more or
less the same lines as on the Leu-
ven Campus, often by the same
lecturers (and, with regard to the
course “History of public law”,
using the same textbook). Has-
selt, a relatively new university,
has developed its autonomy over
the years, but maintains some
links with both Leuven and Maas-
tricht. For the French-speaking
Community, I have tried to cover
the ground for the law faculties
in Brussels, both the ULB and
Saint-Louis (the latter recent-
ly part of a broader association
within the UCLouvain), Liége,
Mons (for law studies, so far op-
erating as an outside campus of
the ULB), Namur and Louvain-
la-Neuve (UCLouvain). For the
Netherlands, I have endeavoured
to include the law faculties (or
“schools”) in Amsterdam, both
the University of Amsterdam
(UA) and the Free University
(VU), Groningen, Leiden (and its
outside campus in The Hague),
Maastricht (which combines a
Dutch-speaking curriculum with
a distinct curriculum of its Eu-
ropean Law School), Nijmegen,
Rotterdam, Utrecht, and Tilburg.
See also further on my references
to the University of Luxembourg
and to the College of Europe in
Bruges.  have translated the titles
of courses from Dutch or French
into English, except when the
original version was necessary; I
mention if a course’s original title
in the syllabus is in English.
References to the Luxembourg
curriculum are all based on in-
formation provided by L. Heu-
schling, to whom I am most in-
debted for his extensive report on
the background and the current
state of constitutional history
teaching at Luxembourg.

For which I am indebted to S.
Garben’s information.

In Luxembourg, a first-year
course on Roman law has a con-
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ventional private law outlook.
However, the second-year course
on "Constitutionnalisme ancien
et moderne en Europe/Ancient
and Modern Constitutionalism
in Europe” includes a substantial
chapter on ancient Greek and Ro-
man developments, with exten-
sive reading suggestions to a.o.
the works by Michel Humbert.
The course European Legal His-
tory (in English) at Leiden focus-
es on public law developments
in the section on early-modern
history (my indebtedness to E.
Koops for the information).

The history of criminal law, a gen-
eration ago a popular subject with
a distinctive (graduate) course in
Dutch law faculties, is nowadays
only sporadically taught. One
exception is the legal-historical
teaching in Tilburg, where the
graduate course on “Legal Histo-
ry” draws on E.J.M.F.C. Broers,
Straf en  schadevergoeding. Drie
hoofdstukken, —Ant-
werp-Apeldoorn, Maklu, 2018
(3". edn.), E.J.M.F.C. Broers, Van
plakkaat tot praktijk. Strafrecht in
Staats-Brabant in de zeventiende
en achttiende eeuw, Nijmegen, Ars
Aequi Libri, 2006) and on Medi-
eval literature (Reynard the Fou,
Karel ende Elegast).

The description of the undergrad -
uate course “Historical -compara-
tive developments of private law”
at Nijmegen, and of the first-year
course "Legal History” at Gronin-
gen suggest that the teaching aims
at confronting private Roman law
with present-day Dutch civil law;
the parallel undergraduate course
“Historical-comparative devel-
opments of public law” in Ni-
jmegen uses the vantage-point of
codification as a vantage - point for
discussing some themes of con-

historische

stitutional relevance, a feature al-
so mentioned in the Legal History
course at Groningen (connecting
codification with such concepts as
sovereignry, legality, separation
of power). A similar approach is
expressed in the description of
the first part of the undergraduate
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course “Legal History” in Liege:
«Dans cette premiére partie, la
dimension constitutionnelle du
développement historique du
droit privé sera mise en lumiere,
par exemple a travers le passage
du droit privé de I'ancien régime
aux codifications du dix-neu-
vieme siecle, souvent inspirées
par les nouvelles idées politi-
co-philosophiques de la Révolu-
tion francaise». Codification is
also mentioned as the “thread”
for an historical contextualization
of law in the description of the
first-year course “Introduction to
Jurisprudence” in Rotterdam.
For example, the description of
the course on History of Law and
institutions at the ULB, and the
History of law and institutions in
the Middle Ages and Ancien Ré-
gime at Saint-Louis (Brussels).
The course description for “Eu-
ropean Legal History” in Tilburg
refers with some emphasis to
“external legal history” (“uit-
wendige  rechtsgeschiedenis”);
external legal history is also part
of the package in the description
of the first-year course at the VU
Amsterdam.

A unique example I came across
in surveying the programmes
is the course “Comparative Le-
gal History of the Meuse-Rhine
Euregion” in Maastricht, which
approaches
law-making process
underlying policies in the ear-
ly-modern territories of the area
including Gelderland, Cologne,
Liege et al. Another legal-histor-
ical course focusing on pre-mod-
ern regional law is Introduction
to Roman-Frisian Law” at the VU
Amsterdam, which discusses pri-
vate law topics.

comparatively the
and its

A course on "Roman Law and
Society” taught in the history de-
partment at Nijmegen focuses on
private law topics, and in the Law
Faculty, I did not find any public
law equivalent to the graduate
course “History of European Pri-
vate Law”.

But here again, one should quote
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Sportin’Life’s motto "It ain’t
necessarily so”: in Liege, the
course “Legal History” refers to
late-Medieval and early modern
law developments as “private
law’s constitutional matrix”.

With notable exceptions, see the
English title of the Maastricht
undergraduate course: “Law in
Europe, from Gaius until the
EU”; the Dutch-speaking under-
graduate programme no longer
includes a distinct course on legal
history, but historical features,
including constitutional issues,
are discussed in a general third-
year course on "Foundations of
the law” (I am indebted to B. van
Hofstraeten for information not
available on the university web-
site); the textbook used in the
first year's course in Ghent, al-
though mainly focused on devel-
opments in the Belgian territories
since the Middle Ages (including
foreign influences from France
and the United States), includes
a substantial part on the political
and external legal history of Ro-
man Antiquity: G. Martyn (i.s.m.
R. Opsommer), Geschiedenis van
het publiekrecht en van de politiek,
Bruges, Die Keure, 2022. In Has-
selt, the legal history course starts
in the Antiquity, but without dis-
cussing specifically constitutional
history (again, my indebtedness
to B. van Hofstraeten).
Undergraduates at Saint-Louis
(Brussels) have separate com-
pulsory courses on the history of
institutions and public law for (a)
the Middle Ages and the Ancien
Régime ; (b) modern times.
Various forms of legal practice,
though not necessarily constitu-
tional practice, may be discussed
in (graduate) courses which deal
with the theme of “Justice”, which
is in particular understood as the
administration of justice by the
courts (and sometimes by exec-
utive bodies), see e.g. the course
on "Advanced Questions of Le-
gal History at the ULB (from the
long-term vantage-point of the
literature published in a Belgian
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legal journal), and the course
“History of Justice” at Saint-Louis
(focusing on various judicial and
extra-judicial sources, including
iconographic sources, relevant
for understanding the court’s
practice since the Middle Ages).
Which is the subject of a specific
graduate course at Groningen:
“Constitutional Kingdom Law”
(referring in its reading materi-
als to C. Borman, Het statuut voor
het Koninkrijk, Deventer, Kluwer,
2012). In spite of a growing inter-
est for (post-)colonial studies, [
have not noticed specific courses
on colonial legal history in the law
faculties, though very occasional-
ly, I have been informed that an
historical outlook on the relations
with a former colony is included
in a course (e.g. in Tilburg — for
which I am indebted to M. in’t
Veld).

K. van Leeuwen, M. van Faassen,
M. Scherer, Over de Grondwet ge-
sproken. Een selectie uit documenten
van staatscommissies voor grond-
wetsherziening 1883-1983, Hilver-
sum, Verloren, 2020.

Conversely, a general introduc-
tory (first-year) course on the
History of Public Law may be
informed by historical develop-
ments of international law, as
in the course taught in Leuven
(by R. Lesaffer, whose optional
course on the History of Interna-
tional law for graduate students
currently focuses on the law of
war). In some law faculties (e.g.
UCLouvain, UA), a course is of-
fered on "History and Theory
of International Law”, but not
necessarily taught by a legal his-
torian; this also seems the case
in Leiden (course “International
Law in Context: Historical, Soci-
ological and Theoretical Perspec-
tives”.

The VU Amsterdam inherited a
special chair on the history of in-
ternational law. Its current man-
ifestation is the course "Beyond
Grotius. History of International
Law and Diplomacy: European-
isation and Globalisation”. In
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Ghent, the graduate course on
“Historical Public Law” focuses
on nineteenth-century and twen-
tieth-century treaties and their
impact on state formation and
domestic constitutional arrange-
ments (I express my indebted-
ness to G. Martyn for sending me
abundant information and doc-
umentation about his courses in
Ghent).

The textbook used at the Flem-
ish University of Brussels (VUB)
incorporates the double vantage-
point: the first part deals with
international relations from the
Middle Ages onwards, the sec-
ond part gives an outline of the
internal (national) developments
in France, Germany, the United
Kingdom, the United States, Rus-
sia and China: F. Dhondt, Gestolde
macht. Historische en vergelijkende
inleiding tot het publiekrecht, Brus-
sels, VUB Press, 2021 (2™ ed.); |
am much indebted to F. Dhondt,
who provided me with detailed
information and documentation
about his teaching on constitu-
tional history related topics.

See, however, the course “Histo-
ry of European Integration” (in
English) at Brussels, Saint-Louis
(highlighting in its reading list D.
Dinan (ed.), Origins and Eyolution
of the European Union, Oxford,
OUP, 2006, and A. Moravscik, The
Choice for Europe. Social Purpose &
State Power from Messina to Maas-
tricht; Ithaca, Cornell University
Press, 1998). In Groningen, the
first-year course on “Legal His-
tory” includes a discussion of the
historical developments of the EU
law and institutions, and of the
European Convention of Human
Rights.

Of particular interest in the pres-
ent context is the course “The
Constitution(alization) of EU
law™ taught by S. Garben, with
an emphasis on the democratic
legitimacy a constitutional order
may acquire over time through
its constant implementation and
development — the “constitu-
tional moment” not being per se
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a codified constitution’s formal
adoption by a constitutional law-
maker or through a referendum
at a given time in history —, an
approach which ought to be fol-
lowed also with regard to national
constitutions, whether fully cod-
ified or not; see S. Garben, The
constitutionalization of European
integration as a single, protracted
‘constitutional moment’towards the
establishment of EU final author-
ity, in M. Dani, M. Goldoni, A.J.
Menéndez (eds.), The Legitimacy
of European Constitutional Orders. A
Comparative Inquiry, Cheltenham,
Elgar, 2023, 259-281. However,
the author also discusses features
of the EU’s normative process
which betray a lack of democratic
legitimacy: S. Garben, The Euro-
pean Union and its Three Constitu-
tional Problems, in M. Avbelj (ed.),
The Future of EU Constitutionalism
Oxford, Bloomsbury/Hart, 2023.

In several curricula, a general
introductory course on legal his-
tory for undergraduates is styled
as "European Legal History” (or
similar titles), indicating a de-
parture from purely national
legal history and comprising a
legal-historical approach. I have
noticed only one course formally
encompassing in its title “Glob-
al Legal History” (in English),
at Tilburg, a course considering
moreover all periods from An-
tiquity until the present day (and
drawing, according to the course
description, on J. Klabber, Inter-
national Law, now Cambridge,
Cambridge  University  Press,
2021, 3™ edn.); the same global
perspective (and transcending
a Western perspective) also in-
spires the Tilburg course on the
"History of International Law”
(supplemented by other courses,
such as "International Security
in Historical Perspective”, fo-
cusing mainly on post-World War
II developments, but also partly
based on current research by R.
Lesaffer). I am indebted to M. in't
Veld for informing me on the legal
history courses in the English and
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Dutch curricula at Tilburg.

The approach may depend on
broader policy considerations.
In Luxembourg, the law faculty
(which had inherited a solid theo-
retical background from the Bel-
gian input during the early years
of Luxembourg’s Centre universi-
taire) decided from 2014, onwards
to engage into an approach styled
as  “transnationalization”  (to
some degree inspired by McGill
comparative legal studies). For
constitutional history, this means
that even when national Luxem-
bourg constitutional history is
taught, such history avoids any
national narrative,
constitutional doctrines are of-
ten presented under the guise of
a dubious, at times quasi-official
historical narrative supposed to
underpin
trines. A broad comparative view
offers the possibility to avoid the
national narrative; see for a spe-
cific example: L. Heuschling, Le

even when

constitutional doc-

discours sur la valeur consultative
du référendum (art. 51 § 7 Const.
Lux.). Une déconstruction histo-
rique, in «Pasicrisie luxembour-
geoise», n. 1, 2015, pp. 1-49, €sp.
pp. 3-4 : <Sur la question de la
valeur du référendum s’est cris-
tallisé au cours de I'histoire, plus
précisément de 1948 jusqu’a ce
moment crucial que fut le début
du XXI¢ siecle, un discours do-
minant qui, par certains aspects,
a pris la forme d'un lieu commun
et d'une doxa. C'est le discours
sur la nature (consultative) du
référendum de I'art. 51 8 7 Const.
[...] Un premier trait caracté-
ristique de ce discours concerne
sa fagon de mobiliser I'histoire,
tout en se situant hors de I'his-
toire. Ce discours proclame qu’il
est, a I'heure actuelle et depuis
toujours, le seul discours a exis-
ter (la these de son exclusivité
historique). Il n’y a pas, et il n'y
a jamais eu d’autre interprétation
alternative, soit radicalement soit
sensiblement différente, a pro-
pos de I'article 51 § 7 Const. [...].
L’histoire est ainsi mobilisée de
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maniére forte pour suggérer, a
propos d'une construction intel-
lectuelle, I'existence d'une sorte
de bloc monolithique qui aurait
traversé les ages, sans évolution,
ni fracture. De la, il n’est qu'un
pas a penser qu'aucune autre lec-
ture n’est, en soi, possible. Or, ce
discours qui se veut historique,
en ce qu'il s’appuie sur l'histoire
pour faire avancer un argument
en dogmatique juridique — il
s’agit de savoir, a I'heure actuelle,
quel est le sens exact de cet article
de la Constitution — est, profon-
dément, anhistorique et méme
antihistorique. Quant au fond du
discours: a l'instar de nombre
de doxas, il tend a essentialiser,
naturaliser ou a déraciner de
I’histoire une construction in-
tellectuelle qui, pourtant, y est
ancrée. Quant a la méthodologie
employée : ce discours dominant
mobilise I'histoire alors qu’en
vérité, il ne s’appuie sur aucune
étude sérieuse, scientifique, du
passé» (I am grateful to the au-
thor for providing the reference
and its background).

Nevertheless,
la include a course on political
history which focuses more spe-
cifically on the national develop-
ments, e.g. in Antwerp, the course
description of "Political and In-
stitutional History of Belgium and
the Low Countries”, at UCLou-
vain (first-year course “History
of institutions”, but in a broader
context of Belgium’s political,
social and economic history); at
Brussels, Saint-Louis, the course
description for “History of Insti-
tutions and Law, Modern Times”
is focused on Belgium, with some
references to the original Bel-
gian constitution’s immediate
Dutch and French predecessors;
in Liege, the course "Belgian po-
litical history” starts in ancient
times and refers to various politi-
cal regimes which have ruled over
present-day Belgian territories,
an approach that offers an oppor-
tunity to address various theories
on the formation of a political

several curricu-
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system (G. Grandjean, Histoire
politique belge, Liege, Presses uni-
versitaires de Liege, 2024; idem,
Le principe d'égalité dans l'organi-
sation de la société. Emile de Lave-
leye. Un intellectuel au service de la
Cité, Bruxelles, Larcier, 2020; C.
Régnier, La constitution au fil de ses
versions, Bruxelles, CRISP, 2022
2" ed.). In Namur, the course
"History of Belgian Institutions”,
from the end of the Ancien Ré-
gime to the present day, offers
an opportunity to address issues
of democratization and federal-
ism. In Groningen, the graduate
course “Parliamentary History
and Political Constitutional Law”
(in the Dutch law master’s cur-
riculum, specialisation Consti-
tutional and Administrative Law)
considers mainly modern Dutch
political history (based on inter
alia R.A.M. Aerts, Land van kleine
gebaren. Een politieke geschiede-
nis van Nederland 1780-2012, The
Hague, Boom, 2013, 8" edn., and
P.P.T. Bovend Eert and H.R.B.M.
Kummeling, Het Nederlandse Par-
lement, Deventer, Wolters Kluwer,
2017, 12" edn.). The course “Po-
litical and Parliamentary History”
at the VU Amsterdam also deals
with modern Dutch history.

For example, half of the graduate
course “Legal History of Histo-
ry of Justice” at UCLouvain has
dealt with modern, i.e. pre- and
post-Brexit, constitutional de-
velopments in the United King-
dom — developments which have
often provided an occasion for
the courts and scholars to refer to
more distant historical constitu-
tional developments in the Brit-
ish Isles.

Occasionally also a specialization
of an undergraduate’s degree :
thus in Amsterdam (UA), the mi-
nor “Human Rights in Modern
Society”, which has a legal-his-
torical course on “Human Rights
and Democracy”, partly based
on M. Freeman, Human Rights,
Cambridge, Polity Press, 2022
(4™ed.) and T. Akkerman, Demo-
cratie. De Europese grondslagen van
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het moderne idee, Apeldoorn, Het
Spinhuis, 2010 (I am indebted
to G. van Nifterik for his infor-
mation on this course). Three
French-speaking
(Namur, Saint-Louis and UCLou-
vain) offer jointly a specialised
master’s curriculum in Human
Rights.

Human rights, with a more orless
sustained historical interest, is of
course also taught in specialized
courses, and more general juris-
prudential courses (e.g. in Am-
sterdam UA, where the course on
the "History of Legal Theory” is
partly based on L. Hunt, Invent-
ing Human Rights, New York and
Londen, Norton, 2008).

For Leuven, see R. Lesaffer, De
rechtsstaat. Een constitutionele ge-
schiedenis van het Westen, Ghent,
Owl Press, 2024 (forthcoming
at the time when this article was

universities

written; the book will be based on
the printed manual the lecturer
used previously — information
kindly provided by R. Lesaffer)
a central theme in the book is
the changing nature of the "re-
chtsstaat”, which may contrib-
ute to understand the current
tensions around the notion as a
symptom of yet another transi-
tional stage of its development.

A special case is the course "Re-
cent history of law, economy and
politics” at the KULeuven, tai-
lor-made for allowing K. Geens
to pursue some teaching after his
retirement, an acknowledgement
of his achievements as Belgium’s
federal Minister of Finance, and
subsequently a reformist Minister
of Justice while he was a member
of the Leuven law faculty (teach-
ing company law). The course
aims at establishing connections
in modern Belgian, European
and international history between
the three terms mentioned in the
course’s title.

In a recent paper, I have argued
that Ernst Kantorowicz’s reha-
bilitation of the phrase "Politi-
cal Theology” (in The King’s Two
Bodies) might even more aptly
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have been expressed by using the
phrase “Political Jurisprudence”
(Médiévistique et “déméditerranéi-
sation” du monde occidental dans
l'ceuyre d’Ernst Kantorowicz, in :
Ernst Kantorowicz, un historien
pour les juristes ? Actes du colloque
organisé par U'Institut Michel Villey.,
Droit et Philosophie, Hors-Série, n.
3, 2023, pp. 68-79).

A slightly more elaborate argu-
ment on this theme in my paper :
Une tres bréve histoire du droit dans
la civilisation occidentale (1000-
2000), in «Annales de Droit de
Louvain», n. 77/3, 2017 (= 2019),

Pp- 397-411.
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Teaching Nordic Constitutionalism?

How to understand the histories of the Nordic

constitutions

1. Introduction: The history of Nordic states
in the 19" and 20™ Century

Given the obvious constitutional stability of
the Nordic countries since the 19™ century,
one should have expected a massive interest
in the teaching of constitutional history at
Nordic universities and legal faculties. That
seems however not to be the case'. Paradox-
ically, that may in fact exactly be the result
of the constitutional and political stability
itself, as the academic class does not quite
find it necessary to explore constitutional
law historically for the benefit of the polit-
ical present. This picture is however again
too simplistic —and for at least two reasons.
Firstly, even though one may attempt to
think of the Nordic region of Europe as one
block, it is no surprise that there are many
differences between the (now) five ma-
jor countries: Denmark, Finland, Sweden,
Norway and Iceland, comprising just under
3o million inhabitants. Behind the label of
Norden (the Nordic catchword for the Nor-
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dic region and which I will use here), there
are different histories stretching back to
the High Middle Ages when the three king-
doms of Norway, Sweden and Denmark
were formed, chiefly during the 12™ and
13" Century®. Secondly, the constitutions
of the Nordic countries have had different
political, social and cultural functions and
significances during the last two centuries
making it more interesting for one country
to study its constitutional history than that
of another country. The best example in
this respect is the rather stark differences
between Norway and Sweden as Norway is
a typical patriotic-constitutional society,
whereas Sweden has had a much more dis-
tanced, almost a non-constitutional, inter-
est it its constitutional past.

In this article, I will focus on modern
constitutional history, meaning the his-
tories arising from the constitutions that
came about during the 19" and 20™ century.
It is a matter of definition where to start a
constitutional history. The three medieval
kingdoms of Denmark, Norway and Sweden
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had all legal codes comprising administra-
tive law that functionally had constitutional
character and lasted far into the early mod-
ern era. As Sweden and Denmark emerged
as the two dominate powers of Norden af-
ter the Reformation, especially Denmark
developed a constitutional political order
reflected in one legal text (King’s Law 1665)
defining the absolutist rule in a systematic
and exhausting fashion not common at the
time3. Until around 1800, Norden was not
at all a ‘natural’ entity as the region was di-
vided, and controlled by, the two semi-em-
pires Sweden and Denmark.

Norden as a plausible historical en-
tity was the outcome of the Napoleonic
wars. From 1815, Norden that had been
dominated by Sweden and Denmark was
transformed into four more or less nation
state-defined entities: Denmark, Finland,
Sweden and Norway. After the loss of Fin-
land to Russia in 1808, Sweden reorgan-
ized its way of ruling and enacted a modern
rather liberal constitution of 1809. Den-
mark, an ally of Napoleon, having lost Nor-
way to the king of Sweden on that account, a
loss that was confirmed at the Vienna set-
tlement, continued as an un-constitutional
absolutist state until 184.9. Then Denmark
enacted a modern liberal constitution that
entailed the complicated issue of the Duke-
doms of Schleswig and Holstein. Norway
enacted its liberal constitution in May
1814, but the Great Powers demanded that
Norway had to enter a personal union with
the king of Sweden who then in November
1814, became king of Norway as well. The
union-king then ruled constitutionally ac-
cording to the Norwegian Constitution as
Norwegian king and as king of Sweden ac-
cordingto the Swedish constitution. Thus, a
typical 19™ century version of ‘united king-
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doms’ emerged in Norden*. The Vienna
Congress indirectly sanctioned this con-
stitutional order in 1815. As Russia took the
eastern part of Sweden through warfare in
1808 and then created the archdukedom of
Finland in a personal union with Russian
Tsar, Finland as a new political entity so to
speak emerged. Finland had limited auton-
omy during the 19™ Century within the Tsar
Russia. The Russian Revolution led Finland
to declare itself an independent republic,
with the ensuing civil war (1918), before the
enacting of the new constitution in 1919°.
Iceland remained part of the Kingdom of
Denmark also after the Vienna settlement,
eventually as late as 1944, Iceland declared
itsindependence through a republican con-
stitution in the middle of the Second World
War. To sum up then, the first decades of the
19" Century saw the establishment of many
of the essential features of modern Norden,
including the region’s outer borders and
new internal constitutional arrangements.
Out of this comes a fundamental observa-
tion, namely that the constitutions of the
Nordic nation states were all closely con-
nected to the modern geopolitical transfor-
mations of Norden.

As much research tells us, during the
19" century, the ‘constitution’ was a ge-
neric normative phenomenon based on
what is often called the modern concept of
a constitution coming about from around
1800°. The typical features were one writ-
ten standardized document; the idea was
that this constitutional text constituted and
regulated the state and its fundamental or-
gans in exhaustive ways; the constitution
brought about normative political visions,
in particular through insertions of the civil
rights, and "globally’ the new constitution-
al concept conveyed universal principles to
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ever-new societies. Eventually, any con-
stitution belonged historically and struc-
turally to a network of many hundreds of
other constitutional texts?. These common
features point to something central: Even
though the many hundreds of constitutions
were used in different states and cultures,
and even though their political and histor-
ical conditions were different, the actors
were very conscious about this standardiza-
tion of the constitutions. This can be stud-
ied in the works of the three constitutions
of 19™ century, Sweden (1809), Norway
(1814) and Denmark (1849). This dimen-
sion points to a central theme on the Nordic
scene: The tensions between the interna-
tionalism of any modern constitution and
the national embeddedness of the indi-
vidual Nordic constitutions, reinforced by
many layers of nationalism/international-
ism through two hundred years. This theme
isarecurring topic of contemporary consti-
tutional history in the Nordic countries.
Thus, we are addressing the complicated
role of the constitution as part of the form-
ing of nation states in the Norden®. The
new states of the first part of the 19™ century
also became the nation states of Norden in
a modern sense. The transformation from
the two semi-empires Sweden and Den-
mark into five nation states occurred with
different speed, Norway having a very early
national revival, due to the combination of a
less stable statehood and a more democrat-
ic constitution than Sweden and Denmark.
Overall, however, during the 19th century
the result was a continuous nationalization
of the Nordic states, involving language,
processes of national identities of peoples
and their pasts, all of which were typical
patterns of nationalism in the modern age®.

However, intertwined with the dimen-
sion of nationalism was the dimension of
a new Scandinavism and eventually Nor-
dism'®. From the 1830s, there emerged a
strong sense of cultural and political com-
mon understanding of being "Scandina-
vian’, and later during the 20™ century,
transformed into ‘Nordic’ (then including
Finland): This double geography of ‘Nation’
and ‘Norden’ thus enlarged the limited de-
fined nation state and set in motion imag-
inations of a more unified Nordic region,
also inlegal-constitutional terms. As is well
known, this did not result in any concrete
constitutional arrangements, but certain-
ly, a vivid Nordic cooperation came about.
This again resulted in an understanding of
the Nordic nation states as historically and
politically more complex than they oth-
erwise would have been, just as states of a
nation. This certainly spilled over to the
understanding of the constitutional identi-
ties of the different Nordic constitutions to
which we will return.

This dynamic between ™ation’ and
‘Norden’ brings us to an important point
in the history of constitutions in Norden,
namely that of nation and union. From
1800, between Nordic states there were
many internal legal interrelationships de-
fined by international law"'. Constitutions
were at the same time both constitutional
law, internal union law between two Nordic
union states and in that respect functional -
ly external international law. One example
was the above-mentioned united kingdom
of Sweden and Norway that from 1815 to
1905 had their own constitution, but at
the same time, parts of these constitutions
were prerequisites for the interstate-re-
lationship between the two states defined
as Swedish-Norwegian union based ulti-
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mately on the central union-treaty of 1815.
The legal construct of this unified kingdom
then were two separate constitutions (1809,
1814, and the treaty of 1815 binding the two
nation states together in a specific union:
This inherit tension between nation and
union certainly is a pedagogical challenge
for a modern audience, and certainly this
is case in Norway not being member of the
European Union.

To conceptualize the close interactions
between domestic constitutional-legal re-
gimes and external international legal re-
gimes the term "internationallegal act’, may
be apt for any constitution having this dou-
ble legal function of nation state and union
law. The term seeks to grasp the normative
legal acts connecting international trea-
ties at the same time being constitutions.
As there were so many blurring borders of
constitutions existing both in national and
union-related sense in the Nordic region,
this dimension influenced the very under-
standing of these constitutions. In addition,
it influenced how constitutional history
was taught in different Nordic countries.
As mentioned, from 1814-1815 until 1905
Norway and Sweden were tied to a person-
al union through a common king, resulting
in rather aggressive Norwegian and Swed-
ish nationalism, forming the way consti-
tutional history was taught, then in highly
nationalistic terms. During the 19" centu-
ry, Denmark was structured by the difficult
Schleswig/Holstein conflicts, especially
from 1848 to 1864, that included two wars
with Prussia. Then the political-pedagog-
ical issue was ‘what was Denmark’? In the
north of the Nordic area there were the
Sami issues resulting in a rather antago-
nistic Norwegian nationalism directed at
the Sami autonomy, connected to ongoing

prolonged border disputes with Sweden
and Russia/Finland through a long periode
(1751-1826-1852-1905). Between 1843 and
194.4., Iceland and Denmark struggled over
independence for Iceland. The emergence
of Finnish identity came about during the
first half of the 19™ century. This was a dif-
ficult issue under the Tsar regime until the
sudden enactment of the modern republi-
can constitution for the new independent
Finland became possible in 1919. In addi-
tion, all these issues resulted in many re-
gional conflicts involving at the same time
constitutional law and international law, as
for example the Aland-question 1918-1921
[regarding sovereignty on that island be-
tween Sweden and Finland] and the Green-
land conflict between Norway and Denmark
in1930-1932"2.

A central dimension of understanding
the past constitutional law is to identify its
actors, such as the professors of consti-
tutional law. Their role in Nordic consti-
tutional law have always been very promi-
nent and some have almost personified the
constitution itself at a certain time. These
constitutional law professors were profes-
sor-politicians that related both to the ide-
als of the university and that of the interests
of the state. This double approach shaped
their accounts of the history of the consti-
tutional law of different Nordic countries —
being the voice of the state so to speak. Being
a constitutional law professor then involved
having the political tasks either as an active
politician as members of Parliaments or
as having elite bureaucratic functions. To
understand this activity as a kind of opera-
tional legal research signifies the intercon-
nections between legal expertise and the
expertise related to political institutional
activities. The operational character shaped
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these professor-politicians in their plural
public activities, being in Parliament, state
administration, the close connections to
executive power, often doing much judi-
ciary work, and being expert in administra-
tive reform processes. Their simultaneous
account of constitutional history reflected
these kinds of activities — it was the account
of a ‘statesmen’, that contemporary politi-
cal order quite not allows any more.

During the second part of the 20™ cen-
tury, the Nordic countries took different
paths, first due to the different experiences
of Second World War. The Nordic countries
took a neutral stand during the First World
War, and they all became active members
of the League of Nation'®. Then: Nazi-Ger-
many occupied Denmark and Norway from
1940101945, Sweden declared itself neutral
during the whole war; the British-Amer-
ican occupation of Iceland enabled that
country to declare independence of Den-
mark; Finland was attacked by Soviet and
later during the war, Finland realign itself
with Germany until very late. From 1945 to
1949, the international status of Norden
changed dramatically. Norway, Iceland and
Denmark became founding members of
NATO, Sweden decided to remain formal-
ly neutral in the upcoming Cold War and
Finland entered the Finno-Soviet Treaty of
1948 giving Soviet some authority to inter-
fere in Finish politics, a treaty that lasted
until 1992. The new international status of
the Nordic states occurred formally with-
in their respective constitutions, but with
tensions. In Norway and Denmark there
were pressures arising from the conflicts
between traditional ideas of national sover-
eignty and the supra-national organization
of NATO and later EU.
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This also led to a new division in Nor-
den that came about with the enlargement
of the European Community/Union from
the 1970s. In 1960, the Nordic countries
(Finland from 1985) joined the British led
European Free Trade Association (EFTA);
in 1973, only Denmark became member of
the EU as Norway rejected call for member-
ship in a referendum. In 1995, Sweden and
Finland joined EU whereas the non-mem-
bers Norway and Iceland were tied to EU
through the complicated and far-reach-
ing treaty European Economic Area (EEA
1994). Legally defining has been the in-
creased importance of European Conven-
tion on Human Rights (ECHR) on Nordic
constitutions although with somewhat dif-
ferent impacts. Yet another war, the Rus-
sian attack on Ukraine in 2022, led to the
inconceivable result of Finland and Sweden
(2023-2024) becoming members of NATO.
These historical particulars are important
as to how constitutional law is historically
interpreted now in Norden, with the differ-
ent international dimensions structuring
diverse constitutional historical self-un-
derstandings and narratives.

2. The constitutions/constitutionalism of the
Nordic countries” anno 2024

Teaching constitutional history is a contex-
tual activity. The point of departure is often
the present-day constitution and out of
that come constitutional histories that are
more or less legal-dogmatic and doctrinal
or more or less historical, political and cul-
tural. Lawyers, legal historians, historians
or political scientists may teach constitu-
tional histories as part of their disciplines
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and thus their professional quality will in-
fluence the outcome, their version or even
vision of the constitutional past. Therefore,
it is important to be aware of the contem-
porary premises for any mapping of the
teaching of constitutional histories around
at Nordic universities.

A central dimension of Nordic contem-
porary constitutional situation is that of
continuity. Any teaching would have to deal
with long lines of constitutional histories.
Even during the volatile 20™ century there
were no devastating state of emergencies
(except the Finnish civil war in 1918) or
introduction of dictatorships. The three
Scandinavian kingdoms remained unre-
strained democratic and that is even the
case for the more fragile Finland in that
respect. As we have seen, the oldest still
existing constitution in Norden is the Nor-
wegian one. Enacted in 1814, it is in princi-
ple the same today even though there have
been some substantial amendments, most-
ly in 1905 and in 2014.. It goes without say-
ing that a written constitution with such age
leads to constitutional and political prac-
tices of different kind. At the same time the
Norwegian constitution has become an in-
tegral part of the nation’s DNA, thus it sig-
nalizes both the stability of the Norwegian
statehood since 1814, and its shifting char-
acter, in particular the increased role of
democracy. Since 1884, Norway has been a
parliamentary monarchy and then through
the 20™ century it has acquired the identity
of modern democracy (with the introduc-
tion of full women’s voting right in 1913)
and rule of law. Of particular importance is
that the Supreme Court of Norway has prac-
ticed judicial review since the 1820s which
strengthen the importance of the Consti-
tution of 1814, considerably. Although this

doctrine has had its ebbs and flows, it has
remained a fundamental part of the Norwe-
gian constitutional life’4. Unavoidably, this
narrative of increased democracy and rule
of law has had its effects upon the writing
of constitutional history that tends to cele-
brate liberal values and visions exposing it-
self to the dangers of self-congratulations.
The problematic constitutional status of
the Sami people are consequently often ne-
glected in these histories's.

To some extend Sweden has had the
longest living constitutional story in Nor-
den. During the so-called ‘Age of Liberty’
between 1719 and 1772 the Parliament was
the centre of political power, not unlike the
parallel in Britain. The extremely impor-
tant Freedom of the Press Act from 1766 made
Sweden to the least repressive state in Nor-
den’®. The 1809-Constitution mirrored the
estate structure of the Swedish society with
a strong aristocracy. This was liberalised in
1866 and later after 1919 with a functioning
Parliamentarism; this constitutional tradi-
tion was then replaced with The Instrument
of Government of 1974,. To say that Sweden at
times took its Constitution somewhat light-
ly is not wrong, and famously, large part of
the 20™ Century has been called ‘the half
century of non-constitution’ in the sense
that the constitution had little significance
for the actual governing'?. To Sweden the
Constitution has not played the same sig-
nificant role has to Norway and to some ex-
tend to Denmark. There is no surprise that
there is only modest interest in a classical
constitutional history in Sweden; rather
then, a constitutional history seen from the
point of view of political science.

The central constitutional year for Den-
mark was 1849 which both in form and
much substance signalised the transition
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from absolutism to liberal constitutional-
ism. Still, after 1866 a more conservative
element again were introduced into the
Constitution now favouring the King over
the Parliament, again changed in the revised
constitution of 1915 signalling the democ-
ratisation of the Danish politics and soci-
ety. This continued with the Constitution
of 1953, the current constitution, in many
parts still building upon the 184.9-consti-
tution. In that sense we are dealing with a
high degree of constitutional continuity in
Denmark as well.

Finland’s current constitution of 1999
(effective from 2000) has enshrined the
earlier constitutional documents from 1919
and onwards into one single code and at the
same time the 1999-constitution sums up
the process of democratisation of Finnish
constitutional life from the 1980s. The in-
creased internationalisation of Finish con-
stitutional life is also reflected in this very
modern enviably constitution, e.g. through
the enhanced role of civil rights.

Iceland’s current constitution is of
1944, in connection with and as reaction
to the Nazi-occupation of Denmark'®. The
Constitution was somewhat hastily writ-
ten down and thus formed by the Danish
model. The most exciting constitutional
experiment in modern time in Norden is
undoubtedly the Icelandic constitutional
reform that was inaugurated in 2009, after
the total collapse of the Icelandic banking
system in October 2008, threating the very
existence of the Icelandic state and soci-
ety. The first phase of the reform process
was carried out in an extremely innovative
and democratic manner and lasted until
2017. Then a cross-party process will con-
clude with a new constitution, foreseeable
in 2025"9. Especially the broad societal in-
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volvement during the first phase should be
viewed as a remarkable democratic all-em-
bracing constitutional moment in Norden,
and not least as a national pedagogical les-
son in constitution-making involving his-
torical reflections on the nature of Iceland’s
constitutional tradition.

During the last years, there has been a
surge of research and literature on what is
called ‘Nordic model’, welfare state, legal
ideology and constitutionalism*°. Howev-
er, to presume a too coherent political and
cultural Nordic identity would be wrong, as
there are marked differences in these re-
spects between the countries, in particular
the last decades. On the other hand, there
are numerous webs of interactions, based
on shared history and common contem-
porary aims. To teach constitutional law in
Norden is at the same time to reflect upon
these many layers of Nordic history and
the multitude of Nordic interactions. A last
issue here is whether one could imagine a
teaching of a historic Nordic constitution-
alism as a separate discipline from that
of the five individual countries. This is a
difficult question, but so far, we may con-
clude that this has not yet happened. At the
height of legal Scandinavism, at the end of
the 19" Century, afamous book on the Nor-
dic constitutions were published, also with
pedagogical aims®'. However, it is hard to
imagine that this can become anything else
but a comparative exercise, of great inter-
estto the students. As I have shown the dif-
ferences between the Nordic constitutions
are considerable and as such the Nordism
is one of several dimensions of the consti-
tutional history.
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3. Teachingconstitutional history: Competing
frelds of law, politics, and history

To teach constitutional history is at the
same time to reflect upon these historical
given structures of law, institutions, culture
and society. To what extend these reflec-
tions should be part of the actual teaching
is another matter, but any teaching must
be informed by this basic infrastructure,
that includes the actual and current con-
stitutional order of the given country.
Now, this sentence may be too narrow and
naturally presupposes a too specific legal
outlook. Thus, it may be rephrased as any
constitutional history targeting a legal au-
dience, in particular law students, ought to
be informed by current constitutional law.
However, already this claim makes clear
the problematic relationship between con-
stitutional history as legal doctrinal histo-
ry versus what I here would call contextual
constitutional history, having other aims
than contributing to the interpretation of
constitutional law. Contextual constitu-
tional history then acknowledges current
constitutional law but moves on by defin-
ing ‘constitution’ as a diverse normative
phenomenon in history without relevant
legal-dogmatic purposes of interpretation.
This enables a liberated constitutional his-
torical research freed from the pressure of
the actuality of current legal system.

The crucial methodological tool for
distinguishing between constitutional law
and constitutional history is historiciza-
tion i.e. to understand sources to a past
constitutional order as a constitutional
historical phenomenon and thereby to
distance oneself from constitutional law
as a contemporary legal phenomenon.

These reflections seem to deal with re-
search, but without doubt has much to do
with formulating a sufficiently complex
and interesting form of public dissemina-
tion. In my view, any constitutional history
must stress the dimension of historization
in the sense that constitutional history
is an historical scholarship based upon
expertise in constitutional law and life.
Historization is a comprehensive word,
but it does imply a necessary methodo-
logical approach insofar as constitution-
al historical research possess historical
epistemological purposes, not just legal
dogmatic-doctrinal ones. Even where
constitutional history is to be used with
doctrinal purposes, as in the interpreta-
tion of specific constitutional provisions,
the normative significance of historical
data will be most obvious precisely where
there is quality-assured historical knowl-
edge that forms the basis for interpreting
the current sources of law. As such, there
will be both different purposes between
constitutional history and constitutional
law, but also much interdependence.

Given the fact that the Nordic coun-
tries, and especially the Scandinavian
monarchies, have had long history of con-
stitutional and constitutional lives, sever-
al professions have been interested in the
constitutional history, although with some
differences. As historical scholarship until
quite recently was rather national and po-
litical in outlook, professing a methodo-
logical nationalism, constitutional history
was taught as political history of the nation,
often with conspicuous absence of inter-
national dimensions and with emphasis
on the activities of the political class of the
past. The rise of political science in Norden
during the 20™ century underlined this ap-
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proach. A particular Swedish intellectual
tradition during most of 20™ Century was
the political science specific focus on the
history of Swedish constitutional and po-
litical life, a tradition that weakened a more
precise legal constitutional historical disci-
pline. Only lately this has changed?*.

If we turn to the current law faculties in
Norden, the picture is full of varieties. The
traditional law faculties in Norden have
been Uppsala, Copenhagen, Lund, Oslo,
Stockholm, Helsinki, Turku, Aarhus, Ber-
gen, Tromse and Reykjavik. Since 2000,
there has been a massive increase in aca-
demic institutions for teaching law, now
well counting over 50 locations in Norden.
Even in more business-oriented law-insti-
tutions, there are courses in constitutional
law, but not at all in legal history. The ques-
tion is whether teaching in constitutional
history is located within the discipline of
constitutional law or within that of legal
history. In general, out of this disciplinary
difference comes two separate approaches,
connected to what I just defined as the dif-
ference between doctrinal versus contextu-
al constitutional history. Looking through
the textbooks of constitutional law of the
Nordic law faculties reveals a rather tele-
ological and legal-narrow account of that
history, often connecting the story close to
the current task of interpreting particular
articles of the constitutions. How could it be
otherwise one may ask of course. In many
instances, there is no historical narrative
at all, or even specific arguments direct-
ed against the need for historical account
of the constitutional history all together.
In the discipline of legal history, the role
of constitutional history is presented very
varied, but the accounts are being placed as
part of the general legal history of the na-
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tion, often with international background.
The only contemporary textbook dealing
solely with constitutional history is not sur-
prisingly a Norwegian one that specifically
aims to combine national and international
constitutional history since 175023.

It is not always easy to draw the bound-
aries between the current constitutional
law and the constitution understood as a
constitutional-historical normative phe-
nomenon. This is the issue of defining
constitutional history with legal or histor-
ical purposes. Is it possible to give consti-
tutional history an identity through special
empirical resources and methodological
characteristics? Researching the constitu-
tion as a constitutional historical phenom-
enon would then mean distancing oneself
from the constitution as a contemporary
legal document through historicization. In
Norden, this is most obvious for Norway,
as the 1814,-constitution is still applicable
law in Norway. Hence, there is a double
historical argumentation going on here:
Legally, the constitution as a contemporary
legal text requires historical data of many
kinds in order to be interpreted according
to acceptable methods. One could ask if this
kind of doctrinal constitutional history is
the constitutional history we ought to teach
as constitutional historians. Thus, when
there should be model of some kind, we
should acknowledge the difference between
constitutional history as part of contempo-
rary interpretation of the constitution and
constitutional history as interpretive histo-
ry, as part of political and social history. At
the same time, it ought to be an aim for the
teaching of constitutional history to make
these two forms interpretations analytically
and transparent. Experiences show that a
constitutional history too bent on the de-
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velopment of law and doctrines are more
prone to teleological forms of interpreta-
tion>4.

So, teaching constitutional history must,
in my view, be contextual. Constitutional
history, whether as research or teaching,
must view itself as historical scholarship?.
This normative stance therefore has as its
premise that teaching constitutional histo-
ry cannot be cut from this research, rather
the opposite. Only a research-informed
constitutional history will be interesting
to a contemporary audience, whatever that
may be. The last decades there have been
new forms of epistemological pressures
on historical sciences, and to some extend
law as well- This has been rewarding in
the sense that it has produced pluralistic
methodological programs, with the effect of
historicizing the conceptions of the consti-
tutional past. Also, in teaching one should
not avoid confronting the audience with
the complicated relationship between the
represented past and the present histori-
cal representation. Often, for any student,
there is almost a revelation that there is no
one-to-one relationship between an his-
torical legal source (text) and a past con-
stitutional 'reality’. Thus, as part of teach-
ing we must discuss pragmatically how we
ought to organize our legal-historical rep-
resentations, and not least to reflect upon
the often value-burdened vocabulary that
are ingrained in the historical and legal
methods for reading historical sources2°.

This brings us to the methodological
resources of any work on constitutional
history that at the same time ought to be
conveyed in teaching®?. To teach constitu-
tional history is to convey the fundamen-
tal fact that any constitution is at the same
time both national and an expression of

the historical given constitutional model
and international practice that stretches
back to the late 18" Century. To absolutize
uniqueness is to succumb to the politics of
identity of a nation and constitution which
is historically more than questionable. So,
I would stress the close connection be-
tween the modern concept of constitution
as a foundation of modern constitutional
history and that of historical understand-
ing of the particular constitution as part of
the history of a nation. This insight of mod-
ern scholarship brings us to the status of
source criticism and general methods. To
teach constitutional history is simultane-
ously to openly reflect upon the source-ba-
sis of the historical narrative, namely the
historian’s craft that include source criti-
cism, hermeneutical historical interpreta-
tions and not least identifying the ideolog-
ical terrain surrounding any constitutional
history. Thus, an introduction to the his-
torical sources, categories of historical and
legal sources, the importance of archival
methods and much more of this kind will
bring about an enhanced historical aware-
ness of that of teaching constitutional his-
tory. So, to teach constitutional history is
to teach the contingency of the making of
constitutions and the integrated geopoli-
tics of any process of enactment. Equally it
should bring about the manifold functions
that any constitution manages to perform
historically in a given society, dealing with
territory, power sharing, citizens, and the
fundamental task of enabling the predict-
ability of politics.



4. Targeting the Nation: Constitutional
history and the Bicentennial jubilee of the

Norwegian constitution 1814-2014

A particular kind of "teaching constitutional
history’ is the public forms of national mem-
ories, national anniversaries of the consti-
tution, including ‘sites of memory’, parades
and much more. Involving the public and
involving somehow the connections of law,
politics and emotions, are here at stake®®, In
Norway, this was very much the case in 2014,
as a massive state-funded celebration of the
bicentennial of the Norwegian constitution
(1814-2014) took place. Historically, in
2014, the 1814-constitution was the eldest
still current written constitution in Europe,
and even though amended several times,
the 1814,-constitution was in principle the
‘same’ as the one enacted on May 17 in 1814..
The following paragraph deals with some
reflections about what came out of this na-
tional celebration®9. In order to understand
the bicentennial celebration a premise is
that Norway is a ‘constitutional country’:
The constitution constituted and consti-
tutes Norway almost literally, thus connect-
ing nation and constitution in a very direct
manner. How then to proceed to grasp this
as a constitutional historian and communi-
cating this to the audience? Any celebration
of anation or constitution reflects the cele-
brating society and in addition the celebra-
tion itself is a cultural-political act directed
towards some aims.

In Norway the prime site of memory
where the residence of the national assem-
bly in May 1814, took place, Eidsvoll manor
house, some 70 kilometers north of Oslo.
This has been a "site of memory’ since early
19" century. In order to involve the nation
in 2014 in a direct and almost physical way,
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this manor house was renovated extensive-
ly and by ways of political-historical rituals
this house attained almost sacred qualities
as it expressed the corporal modality of the
Constitution of 1814, itself. Now, there were
also more conventional legal changes go-
ing on in 2014 as part of the celebration®.
Through a complex procedure the Parlia-
ment (in its capacity as Constitutional as-
sembly) revised the part of the constitution
dealing with human rights that had hardly
been changed since 1814. Thus, these ar-
ticles were brought in harmony with the
European Convention of Human Rights.
The debate whether to include more wel-
fare rights as constitutional rights led to a
debate, also historical, about what kind of
Constitution the Norwegian had been and
ought to be. The result was that the Par-
liament retained the model of 19™ Centu-
ry, not including new welfare rights in the
Constitution. In addition, the Constitution
that had maintained its rather archaic Dan-
ish-Norwegian language of 1814, until then,
also its modern amendments, was now so to
speak translated into modern Norwegian.
This was indeed an obvious act of enlight-
enment for a contemporary society. Para-
doxally this modernization of the language
also highlighted the historicity of the con-
stitution itself.

The celebration in 2014, became a mass
education. Surveys made in 2015 showed
that almost 5o % of the whole population
stated that they now knew much more about
the Norwegian constitution than they had
before. Almost the same amount had per-
sonally participated in some activity con-
cerning the constitution. This is perhaps
not surprising as the National Day in Nor-
way, May 17, celebrated since the 1820s, is
the day of the constitution, not of the nation
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nor of the state or anything else, but the
constitution: Thus, the dynamics of mass
celebration and mass participation re-
minds us of Nussbaum’s idea of how politi-
cal emotions are being set loose: The ques-
tion is of course what is being taught, what is
set loose? This depends on where you look:
The state financed a lot of new research. But
most of the budget was allocated to public
activities, restoration of buildings connect-
ed with constitutional narratives or engag-
ing the schools to numerous activities. The
dominant words of that celebration were
‘democracy’, 'nation’ and "human rights’.
It goes without saying that there had to be
much asymmetry between the language of
the research and that of the public celebra-
tion. This difference was however not that
stark as one would have expected partly due
to the fact that there are competing inter-
pretations of constitutional history that be-
came part of the public debates. There can
be no doubt that the celebration indeed was
amass education.

One backdrop of teaching constitutional
history is to emphasize other stories than
the dominant one, usually the national nar-
rative. One such counter story is the role of
Sami in the Nordic history — that was hardly
part of the 2014,-celebrations. In 1978, the
Norwegian Parliament decided to develop
an immense area for hydropower which
included an artificial lake that would cover
Sami villages in Finmark in north of Nor-
way. This led to a popular movement that
fought against the Norwegian state with
legal, non-legal and even violent means.
The protesters were removed with force,
the case went to the Supreme Court that
ruled in favour of the government, and
eventually the power plant was built, albeit
on a smaller scale than originally planned.

During the 1970s many European countries
had more severe problems of civil diso-
bedience and terror action than this story
shows. But to Norway it was significant, and
it was an interesting blow to liberal image
of Norwegian nationalism that actually had
been strengthened during the debate on
membership in Furopean Union in 1972, a
membership that was rejected by a majori-
ty. As Norway had been a stabile state since
1814, without any coup d’état and character-
ized by a distinct liberal nationalism since
the latter part of the 19™ century, this sud-
den eruption of ethnic violence and a new
kind of nationalism, namely the Sami one,
came as a shock. However, the events stim-
ulated an interesting and politically load-
ed legal historical research that eventually
contributed to a certain de-nationalization
of the constitutional history. The legal-po-
litical movement was structured in favour
of making the Sami legal world more con-
stitutionally autonomous and this resulted
in a specific article in the Constitution and
the establishment of a Simi Parliament in
1987. Norway that had looked upon itself as
morally quite impeccable without the bur-
den of a colonial past suddenly discovered
itself in that very role.

5. Conclusion

It is hard to differ between the activity of
research and that of teaching the constitu-
tional history. At the same time, knowing
your target groups and understanding the
audience enables one to be flexible both
as to research and teaching. As we have
seen, for the Nordic countries generally,
there are no specific legal-constitution-
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al tradition of constitutional history, with
the possible exception of Norway. As I sug-
gested in the introduction, the stability of
the Nordic democracies and their tenden-
cies to take their constitutions for granted,
does not stimulate research or encourages
the writing of specific historical narratives.
Even though there is much to say in favor of
constitutional history as an integrated part
of the current constitutional law, as e.g.
doctrinal history, contextual constitution-
al history seems to be the dominant model
we ought to pursue. That history then con-
nects to constitutional law, legal history,
political science and historical scholarship.
To produce a distinct constitutional his-
tory requires a contextual understanding
of what constitution is in society and his-
tory. And what we learnt from Norwegian

Fondamenti

2014,-celebration is that targeting the na-
tion with a history of the Norwegian con-
stitution unleashed a broad conception of
constitutional history enabling the audi-
ence to understand the significance of the
constitution itself. To teach constitutional
history for the law students in particular
means not just to focus on the constitution,
but equally on what this constitution has
made possible in history and what it did not
made possible. This may be generalized as
constitutions must be viewed as a certain
kind of autonomous normative phenomena
in history that several disciplines may ad-
dress for the benefit of both the public and
politics.
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Teaching Constitutional Historyin Contemporary

Romania

Teaching Constitutional History in con-
temporary Romania seems to be a redun-
dant and unwitting academic endeavour
rather than a meaningful and purposive
one. This is neither an accident nor a strik-
ing exception. Like the research and teach-
ing of Legal History, the research and,
especially, the teaching of Constitutional
History are highly peripheral to the Ro-
manian legal academic community. After
the fall of communism, Legal History had
a very small space in the Romanian legal
scholarship dominated by legal practition-
ers. A strong academic pragmatism made
of Legal History a Cinderella exiled in a
dark and unhealthy back room. Unlike Le-
gal History, there is no Romanian tradition
of teaching Constitutional History as an
autonomous academic discipline in Roma-
nian universities (see infra). Nevertheless,
the little interest in Legal History has in-
evitable negative consequences on Consti-
tutional History’s chances of growing as an
academic subject of its own.

MANUEL GUTAN

Unfortunately, in contemporary Ro-
mania there are no serious debates about
the uses, misuses and purposes of Consti-
tutional History, generally, and its teach-
ing, particularly. This is why the theoret-
ical-methodological inquiry proposed by
the Journal of Constitutional History has not
only a broader, comparative relevance but
also it could be a starting point to a fruitful
dialogue between Romanian legal scholars.
Considering "the silence’ of the Romanian
legal scholars about the pedagogical -meth -
odological background of Romanian Con-
stitutional History, I have tried to obtain
some relevant answers in the frame of a
survey I have conducted amongst the Ro-
manian scholars/professors of Constitu-
tional Law. Its qualitative (not quantita-
tive) results are enshrined in the sections
of this article.
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Who Teaches Constitutional History?

Constitutional history is not an autono-
mous academic discipline in contemporary
Romania. Setting aside the courses of Ro-
manian modern and contemporary politi-
cal history taught in the Romanian faculties
of history using particular methodological
tools and aiming at specific educational
purposes, Romanian constitutional histo-
ry is regularly taught in the law faculties by
professors of Legal History and Constitu-
tional Law in the frame of their courses of
Romanian Legal History and Constitution-
al Law. Nevertheless, a couple of courses
specialized in [Romanian] constitutional
history may be exceptionally discovered in
the curricula of some political sciences and
public administration departments’, taught
by historians of constitutional law.

Is There A Romanian Tradition of Teaching
Constitutional History?

Unfortunately, there is no Romanian tra-
dition of teaching constitutional history as
an autonomous discipline, and there are
small chances to see one developed in the
next future. Instead, since the establish-
ment of the modern Romanian universities
inthe mid-19" century, elements of foreign
and Romanian constitutional history were
taught by Romanian professors of Legal
History® and Constitutional Law. Strong-
ly influenced by the French legal culture,
they approached constitutional history like
their French counterparts did. The Roma-
nian Legal History professors during the
communist period (1948-1989) naturally
kept their interest in the Romanian mod-
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ern constitutional hist01y4, while the text-
books of Constitutional Law approached
only sporadically the Romanian pre-com-
munist constitutional past when they did
not wholly overlook it5. Instead, the latter
were highly interested in the beginning
and development of the socialist constitu-
tions abroad and at home. After the fall of
communism, the courses of Constitutional
Law resumed the pre-communist interest
in teaching constitutional history. Nev-
ertheless, after 41 years of the communist
regime, the French influence on Romanian
legal scholarship diminished, and the Ro-
manian interest in constitutional history is
far from being as strong as the French one
was in the last decades.

The Textbooks of Constitutional History

In the absence of any tradition of teaching
constitutional history as an autonomous
discipline, the textbooks of constitution-
al history are missing from contemporary
Romanian legal-historical literature®. This
gap is partially filled by the textbooks of
Legal History and Constitutional Law. The
former naturally integrate the Romanian
constitutional evolution into the Romani-
an general legal history using typical peri-
odisation. Following the French tradition,
most of the latter reserve at least one chap-
ter for the Romanian constitutional evolu-
tion?. Few others, interested in constitu-
tional-institutional history, are making a
short historical introduction to relevant in-
stitutions like the citizenship, the president
(chief of state), the parliament, and the
constitutional review®. The great majori-
ty of the authors of the Constitutional Law
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textbooks in my survey emphasized that not
only do they have no intention of eliminat-
ing the chapter reserved for constitutional
history, but are planning to extend it in the
next future. The textbooks of Constitutional
Law manifesting no interest in constitu-
tional history are pretty rare?.

The Students of Constitutional History

Having said this, the students of Consti-
tutional History in Romania are mainly
undergraduate law students attending the
courses of Legal History and Constitutional
Law. Unfortunately, Legal History is merely
optional in the curricula of many Romanian
law faculties, so the number of its atendees
is not very high. There are no courses in
Constitutional History at the Master’s and
PhD levels in the law faculties.

Besides, much more intriguing is the
silence of both Legal History and Constitu-
tional Law textbooks about the purpose of
teaching elements of Romanian constitu-
tional history to law students. It is not clear
why the latter should apprehend constitu-
tional history. The Legal History textbooks
usually make general references to the rel-
evance of the discipline for understanding
the dynamic of law in space and time'®, for
discovering the roots of contemporary Ro-
manian law and their continuity in time,
for profiling the Romanian legal identity
against its natural historical dimension"
or they are simply emphasizing its educa-
tional, formative, role for the future legal
professionals'®. Exceptionally, some text-
books of Romanian Legal History expressly
link the study of modern Romanian con-
stitutional history to particular challenges

of contemporaneity, i.e. the meeting of the
Romanian constitutional traditions / iden-
tity with global constitutionalism; the man-
agement of the constitutional integration in
the European Union'.

Most Romanian Constitutional Law
textbooks lack any clarification regarding
the purposes of their historical chapter. It
is not intelligible why undergraduate law
students should learn about the succession
of the legal acts that have constitutional val-
ue and constitutions in the Romanian past,
about the evolution of some constitution-
al institutions or about different forms of
government present in modern Romanian
history. Rarely is only the informative pur-
pose mentioned'4. Even so, the lack of any
substantial connection between the histor-
ical chapter and the other chapters analys-
ing the general theory of constitutional law
and the provisions of the constitution in
force is obvious in almost all Constitutional
Law textbooks. Strikingly, some textbooks
interested in an institutional historical ap-
proach are not critically analysing the con-
temporary constitutional institution from a
historical perspective. However, important
counter-examples exist'>, even if the pur-
pose of the historical analyses is not clearly
stated.

The insulation of the historical chap-
ters is even more puzzling in the Romani-
an Constitutional Law textbooks published
after the amendment of the Romanian
post-communist constitution. In 2003,
Article 1, paragraph 3, of the 1991 Constitu-
tion was completed with several words that
considerably changed its meaning. The old
Article 1, paragraph 3 stating that

Romania is a democratic and social state gov-
erned by the rule of law, in which human dignity,
the citizens’ rights and freedoms, the free devel-
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opment of human personality, justice and politi-
cal pluralism represent supreme values and shall
be guaranteed

was amended as follows:

Romania is a democratic and social state, gov-
erned by the rule of law, in which human dig-
nity, the citizen’s rights and freedoms, the free
development of human personality, justice and
political pluralism represent supreme values in
the spirit of the democratic traditions of the Roma-
nian people and the ideals of the Revolution of
December 1989, and shall be guaranteed. [my
emphasis]

It seems that the new provision reflect-
ed rather the irrational national pride of
the Romanian legislators in the context of
European integration than the sincere de-
sire to make the Romanian constitution
clearer®. some constitution-
al law scholars saw in the new provision
a compulsory historical interpretation of
the most important constitutional values
enshrined in the Romanian constitution'?.
Remarkably, the great majority of the Ro-
manian Constitutional Law textbooks not
only ignore entirely any historical insight
into the Romanian constitutional text but
also do not mention at all the syntagm
‘democratic traditions’. The Constitution-
al Law scholars are not interested in giving
normative value to the new constitutional

However,

provision or in addressing the Romanian
democratic traditions as a didactical exer-
cise. Thus, teaching constitutional history
becomes even more purposeless and the
gap between the historical chapter and the
rest of the Constitutional Law textbook is
even more noticeable'®.

When questioned, the Romanian au-
thors of Constitutional Law textbooks do
not have a different and much more com-
plex perspective. Understanding the in-
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fluence of the past upon the present seems
to be the major reason for teaching con-
stitutional history, either to discover the
Romanian constitutional evolution or tra-
ditions or to pinpoint the remnants of the
past Romanian constitutions and possibly
explain the reasons they are present in the
post-communist one.

Chronology

Chronology is not a matter of particular
debate and, even less, of dispute among
the Romanian constitutional historians as
long the Romanian constitutional timeline
seems self-evident. The post-communist
Romanian scholarship of Constitutional
Law and Legal History inherited from the
communist period the interest in estab-
lishing which legal act should bear the title
of “first Romanian constitution’, i.e. the Or-
ganic Regulations imposed by the Russians
in 1831-1832, the Paris Convention of 1858
imposed by the Furopean powers, the Stat-
ute developing the Paris Convention accorded
by the Romanian authoritarian prince Al.
I. Cuza at 1859 or the Constitution of 1866,
the first one discussed and voted by a Ro-
manian constituent assembly. A slide from
the communist patriotic-nationalistic ap-
proach towards a ‘scientific’ critical one
may be noticed right after the fall of com-
munism. Still, this issue seems to be some-
what forgotten nowadays.

The birth of the Romanian written
constitution and constitutionalism is con-
sidered a modern socio-politica and legal
phenomenon with a certain impact upon
contemporaneity. Most Romanian legal
historians and Constitutional Law scholars
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start their historical inquiry at the end of
the 18™ century and finish it with ‘the con-
stitutional moment’ of 1989. ‘Condemned’
to periodisation, legal historians are more
interested in positioning the major consti-
tutional events in their specific social, po-
litical and economic contexts. Focused on
the birth and consolidation of the Roma-
nian national unitary state, they are plac-
ing the crucial external and internal polit-
ical developments and their constitutional
outcomes at the very core of the Romanian
significant steps of legal development. Nat-
urally, this periodisation is not uncondi-
tionally interested in making the succes-
sion of the forms of governments the core
of Romanian legal history.

Regarding Constitutional Law courses,
the chronological approach is much more
diverse. To many professors of Constitu-
tional Law, the historical chapter is only a
positivist chronological accounting of the
constitutional projects, constitutional acts
and constitutions from the beginning of
the 19" century until the fall of communism
(1989). Few others are rather interested in
focusing on the particular succession of the
forms of government: i.e. the parliamenta-
ry democracy (1857-1938), the authoritari-
an regimes (1938-1944,), and the commu-
nist totalitarian regime (1947-1989)*9.

Some Constitutional Law scholars are
interested in discussing periodisation, but
not without some degree of sophistication.
The concept of ‘constitutional cycle’ was
advanced?®° to overcome the simplistic pos-
itivistic accounting of the Romanian past
constitutional projects and constitutions
and crearly distinguish between the great
historical cycles of Romanian history and
constitutional history per se. This approach
has the advantage of extracting the consti-

tutional evolution from Romanian legal
history, which is too inclined to confound
itself with the periods/cycles of the Roma-
nian general history. At the same time, it
offers the Romanian constitutional history
the attention and complexity it deserves.
"The constitutional cycles’ are strongly re-
lated to the birth/making and death/abro-
gation of the constitutional customs and/
or the constitutions, but they are much
more. Besides the constitutional customs
and texts, a constitutional cycle contains a
specific ideology and constitutional insti-
tutions, specific constitutional values and
principles, specific regulation/limitation
of political power, a particular relationship
between the state and its citizens, the whole
bunch of social, economic and political re-
lationships governed by the constitution,
the subsequent legislation and case-law,
the populace’s attitudes and feeling towards
the constitution. One may say a constitu-
tional cycle has its "spirit’ of its own identi-
ty. The constitutional cycles are succeeding
one after another in close relation to inter-
nal and external factors.

Several Romanian constitutional cycles
have been established according to this
approach: a multi-secular cycle based on
the Romanian old constitutional customs,
which lasted between the 14" and the end of
the 18" century; next one, between 1831 and
1858, related to the Organic Regulations
imposed by the Russian empire during the
occupation of the Romanian Principalities
of Moldova and Wallachia (1828-1834); the
cycle of the Paris Convention (1858) fol-
lowed until 1866; the Constitution of 1866,
considered by many the first Romanian
constitution stricto sensu, opened a long
constitutional cycle replaced only at 1938
by a short one, linked to the Constitution

147



of 1938 and authoritarian ruling of the King
Carol I (1938-194,0); after a constitution-
al intermezzo (1944-1947), the Constitu-
tion of 194.8 was the beginning point of the
socialist/communist constitutional cycle
(1948-1989)*". This kind of periodization
does not simply equate the constitutional
cycles with only one constitutional act or
constitution; it makes a chronological arch
over two or more constitutions sharing the
same constitutional spirit, like in the case
of the 1866 and 1923 liberal-democratic
constitutions or the case of the commu-
nist constitutions of 194.8, 1952 and 1965.
Despite its epistemological advantages,
this chronological approach lacks a clear
reference point. By covering the medieval
ages also, the term "constitutional” becomes
too fuzzy and it would need more clarifica-
tion to not undermine the whole analytical
background.

What does Constitutional History Teach and
How?

The Romanian textbooks of Romanian Le-
gal History and Constitutional Law mainly
focus on constitutional texts, norms and
institutions. Sometimes, constitutional
values and principles are also considered.
Basically, the professors of Legal History
and Constitutional Law inform the law stu-
dents about the succession in time of the
constitutional projects and constitutions
elaborated, respectively made and applied,
in the Romanian state(s) either by exter-
nal actors, like the European powers or by
internal ones, i.e. the Romanian political

elites.
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In these circumstances, the methodo-
logical approach lacks any complexity. With
scarce exceptions®?, it is a descriptive exer-
cise. The structure of the constitutions, the
human and citizen rights, the organization
of political power (the separation of pow-
ers), the state organs, their composition,
powers and relationships, constitutional
principles like national sovereignty, rep-
resentative government, the rule of law,
governmental responsibility or judicial in-
dependence, sometimes the amendment
procedure are usually described to the stu-
dents. In too many cases, all these are not
addressed against ideas like evolution, in-
volution, modernization, and modernity.
In other words, a properly speaking his-
torical approach is missing. Some authors
reference the previous constitutions while
describing a particular one, but an over-
all analysis of the Romanian legal history’s
traits is regularly absent. Against this back-
drop, there is no wonder a feeble interest
exists in addressing the concept of ‘dem-
ocratic traditions’ or constitutional tradi-
tions’.

The most obvious consequence of this
very positivistic approach is the lack of
interest in constitutional ideology, on the
one hand, and constitutional practice, on
the other hand. With few exceptions, the
concept of constitution is not historically
analysed against its ideological-theoretical
background, either Romanian or foreign.
Puzzling enough, the concepts of “constitu-
tionalism’, liberal constitutionalism’” and
‘democratic-liberal’ constitutionalism are
not historically situated and explained to
the students in the majority of the Constitu-
tional Law textbooks, although the birth and
evolution of the Romanian modern consti-
tutionalism were situated at the crossroad of
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many political-legal ideas. Modern Roma-
nian constitutionalism began as a mixture
of conservative-feudal, illuminist-rational
and liberal influences. Political liberalism
made its particular way through the Roma-
nian political elites during the 19™ centu-
ry, but it was far from being the only ide-
ological-theoretical approach. The ideas of
French Caesarism were also present, influ-
encing the authoritarian ruling of the Ro-
manian princes. Besides, Herder strongly
inspired the proponents of the Romanian
conservatives and the birth of the strong
Romanian ethnocentric constitutionalism.
The interwar period also knew a variety of
ideological currents, from liberalism to Le-
gionarism, Orthodoxism and Fascism, all of
which strongly impacted constitutional de-
velopment. In turn, constitutional history
during the communist-socialist period was
not only a succession of constitutional texts
but also a very important ideological swift
that determined a specific architecture of
constitutional institutions and principles.
Only a few Legal History and Constitutional
Law textbooks consider all these mainly su-
perficially. Unfortunately, even Romanian
scholars interested in constitutional cycles
or the evolution of forms of government
disregard the ideological background of
Romanian constitutional history.

The other side of the positivistic ap-
proach to constitutional history is the lack
of interest in constitutional practice. Many
Romanian scholars consider describing
the constitutional texts of the past suffi-
cient for a general historical survey. Some
professors of Constitutional Law blame the
vast amount of information that must be
processed and the lack of proper space in
Constitutional Law textbooks for the past

constitutional-political Romanian life.

Regularly, the links between the consti-
tutional ideology / aspirations, constitu-
tional texts and constitutional practice are
ignored, even if many Romanian scholars
know the difference between the formal
constitution and the material constitution.
Even those interested in the Romanian
constitutional history as a history of the
forms of government are focusing on the
provisions of the constitutional texts, not
on the political realities.

Complex methodological approaches,
like comparative constitutional history, are
generally missing. Sometimes, a surface
comparison of the past Romanian consti-
tutional texts occurs to emphasize the con-
stitutional changes. Another time, a nor-
mative-institutional comparison with the
foreign constitutional texts is present, es-
pecially to establish foreign influences on
the Romanian constitutions. Nevertheless,
much more rewarding comparative meth-
odological approaches are present. The for-
eign influences are analysed in the complex
theoretical background of the constitution-
al transplants, whose effects on Romanian
constitutions and society are discussed in
broader social -cultural contexts?3.

My survey proves that the methodolog-
ical paucity in the Constitutional Law text-
books differs from many Constitutional
Law professors’ actual perspectives. Some
of them agree that the brief description of
the past legal acts bearing constitution-
al value and constitutions is sufficient for
their didactical purposes. Many others
instead have a much more complex view,
even if they do not use it in their textbooks.
Thus, they agree that teaching Constitu-
tional History needs a much more exhaus-
tive approach, capable of explaining the
making of the constitutions in (geo)politi-
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cal, social, economic, and cultural contexts
and emphasizing the role and effects of the
constitutional transplants. Moreover, they
agree that Romanian political life should be
clearly considered, in addition to the con-
stitutional texts, and a critical assessment
of the gap between the constitutional goals
and constitutional realities should be en-
visaged.

Conclusions: What Future for the Teaching of
Constitutional History in Romania?

The future of teaching Constitutional His-
tory in Romania depends, most and fore-
most, on its degree of autonomy over other
academic disciplines. The courses in Legal
History and Constitutional Law could do an
excellent job of promoting the teaching of
constitutional history, but they have inner
limits. Their primary focus is on the consti-
tutional norms and institutions in force, so
they never will become a complex didactical
platform for teaching the Romanian con-
stitutional evolution. Some Constitutional
Law professors are advocating the intro-
duction of optional Romanian Constitu-
tional History courses in the academic (un-
dergraduate) curricula, but there seems to
be areal gap between intentions and reality.
The very positivistic mentality in Romanian
legal research and teaching hardly makes
room for effective changes in the next fu-
ture.

Nevertheless, autonomous or not, the
teaching of Constitutional History in Ro-
mania is unlikely to have a complex didac-
tical impact in the future without method-
ological recalibration and clarification of
its goals. If the primary purpose of Roma-
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nian legal historians and constitutional law
scholars is to inform law students about the
succession in time of some particular con-
stitutional acts/constitutions, constitution-
al norms and institutions, the teaching of
Constitutional History will remain a simple
record of the past. The following teaching
topics and approaches may be considered:

a. As D. Baranger correctly puts it*4,
the constitutions are not simply about le-
gal norms and institutions, they are (also)
about political power. The students of Ro-
manian Constitutional History should be
aware that the encounter between the con-
stitutional provisions and day-to-day pol-
itics may follow unpredictable paths and
have undesired outcomes. Everywhere his-
tory has witnessed a gap between the found -
ers’ constitutional projections and goals
and constitutional-political realities, and
Romania is no exception. On the contra-
ry, the particular cultural, religious, (geo)
political, economic and social contexts
usually turned every democratic-liberal
constitutional experiment into an authori-
tarian nightmare. Beyond the hopes related
to the values and principles of the liber-
al-democratic constitutionalism and their
institutional constitutional expression,
the Romanian constitutional history was,
de facto or de jure, a succession of more or
less authoritarian regimes backed by pow-
erful heads of state: the Russians imposed
at 1831-1832 (the Organic Regulations) a
type of "monarchical constitutionalism’
that succeeded only to give modern written
shapes to the Phanariot despotism of the
18™ century; the Paris Convention of 1858
introduced an authoritarian regime with a
powerful prince by mixing provisions of the
Organic Regulations and the Frech authori-
tarian Constitution of 1852; at 1864, Prince
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Al. 1. Cuza accorded the Statute developing
the Paris Convention and turned its reign
into a copycat of the Napoleon III's author-
itarian regime; the Constitutions of 1866
and 1923 should have been an institutional
platform for liberal-democracy and human
rights; instead the prince (king since 1883)
Carol I (1866-1914) proved to be a benign
manager of the Romanian political system-
ic authoritarianism, while the King Carol
IT (1930-1940) was a malign one; the Ro-
manian liberal-democratic constitution-
alism actually died long before the same
King Carol II gave its coup and accorded,
at 1938, his authoritarian constitution; his
abdication made room for worse — during
the Second Word War the Machall I. An-
tonescu, formally proclaimed ‘the Leader
of the state’, abrogated the Constitution of
1938 and ruled arbitrarily by decrees-laws;
the communist constitutions of 1948, 1952
and 1965 were supposed to launch and con-
solidate the working people’s democracy;
instead they were only a formal shield for
the authoritarian ruling of general-sec-
retary Gheorghe Gheorghiu-Dej (1948-
1965) and the dictatorial (or sultanistic)
ruling of the president Nicolae Ceausescu
(1965-1989)*. Only a textual-normative
historical record of the Romanian past con-
stitutions offers law students a completely
distorted perspective. A country with such
abad political -constitutional record should
teach its law students what exactly authori-
tarianism was in the past, which were its ex-
ternal and internal triggers and its political
consequences in the Romanian society, e.g.
above all, the political corruption, extreme
parliamentary instability, and the pauperi-
zation of the population invariably favoured
the Romanian head of state’s authoritarian-
ism.

b. The professors of Constitutional Law
(especially) should address the concept of
‘democratic traditions’ or ‘constitutional
traditions’ in the classrooms and their text-
books, but they should do so critically. If
the constitutional syntagm ‘the democratic
traditions of the Romanian people’ must
have a normative value, establishing the
past most cherished constitutional values,
principles, and institutions would be nec-
essary. Stricto sensu, it would be essential
to recover the ideological and institutional
background underpinning the Romanian
past sense of ‘democracy’ or ‘representa-
tive government’. Building contemporary
democracy on acknowledged ‘traditions’
could be very motivational in the eyes of
Romanian law students. However, some
should avoid transforming the quest for
‘the democratic traditions’ into a chase for
constitutional myths, no matter how use-
ful they could be. For example, right after
the fall of communism, the interwar peri-
od and the Constitution of 1923 have been
considered 'the golden age’ of the Roma-
nian liberal democracy. This approach
filled the identitarian axiological void and
encouraged the post-communist transi-
tion towards democracy and the rule of law.
Many acknowledge today that the Romani-
an interwar period was far from any idea
of a functional democracy. The teaching
of constitutional history should assume its
critical function by returning to the past’s
political realities. Since the 1830s, when a
primitive form of parliamentarianism was
launched in the Romanian principalities
of Wallachia and Moldova, the Romanians
almost never had free elections and truly
representative assemblies / parliaments.
During the era of the Organic Regulations
the princes succeeded in controlling the
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elections to the unicameral parliaments by
using the old feudal networks of solidari-
ty, force and fear; the reign of Prince Al I.
Cuza (1859-1866) launched the complete
control of the parliamentary elections using
the local public administration; after 1866
was installed, with the direct involvement
of the prince/king Carol I, the so-called
‘governmental rotative’, i.e. the rotation to
the government of the two official political
parties, Liberal and Conservative; each new
government organized new parliamenta-
ry elections to provide a more than com-
fortable pro-governmental parliamentary
majority by manipulation, fraud and fear;
‘the governmental rotative’ worked very
well also in the interwar period, despite the
multi-party system; during the commu-
nist period, the elections at all levels were
strictly controlled by the Communist Party.
All these negative records put the idea of
‘the democratic traditions’ into a different
perspective. It could turn into a reversed
projection of a different political future in
Romania. The Romanian law students may
understand that there are no democratic
traditions to be continued, only their duty
to launch a post-communist one.

c. Discussing the Romanian ‘demo-
cratic traditions’ should encourage the pro-
fessors of Legal History and, especially, the
professors of Constitutional Law to address
a very challenging and fashionable topic:
the Romanian constitutional identity. As
everyone knows, the discussion burst years
ago in the frame of European constitution-
al integration. Nevertheless, it is a perfect
matter to approach in the Constitutional
Law classrooms and a clear incentive to try
contributing to this hot issue: what exactly
does the Romanian constitutional identity
mean? From my point of view, this question
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cannot be answered using only a positivistic
approach. Constitutional identity cannot
be grasped without historical insight. The
Romanian constitutional concept of ‘dem-
ocratic traditions’ makes an identitarian
standpoint and must be handled appro-
priately. In its turn, the so-called eternity
clause enshrined in Article 152 of the 1991
(2003) Constitution cannot be understood
outside history. The historical approach is
much better positioned to identify and ex-
plain the constitutional markers of the Ro-
manian constitutional identity. Article 152
says
1. The provisions of the present Constitution
concerning the national, independent, unitary,
and indivisible character of the Romanian state,
the Republic as the form of government, terri-
torial integrity, the independence of the judicial
system, political pluralism, and the official lan-
guage may not be the object of a constitutional
amendment.
2. Similarly, no amendment shall be adopted if
it would result in the elimination of citizens' fun-

damental rights and freedoms or of their guaran-
tees.

Only from a historical perspective can
Romanian law students discover and un-
derstand the bipolar character of the Ro-
manian constitutional identity. The inde-
pendence of the judicial system, political
pluralism and human rights are elements of
the Eurocentric liberal-democratic pole of
the Romanian constitutional identity, while
the national and unitary character of the
state, the territorial integrity, the Romani-
anas an official language are elements of the
ethnocentric illiberal pole of the Romani-
an constitutional identity. Both poles were
born in the 19" century as complementary
and, at the same time, conflicting parts of
the Romanian constitutional identity. The
Eurocentric identitarian pole always tried
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to neutralize the ethnocentric pole some-
how but never succeeded. The professors of
Romanian Constitutional Law are teaching
about the civic spirit of the Romanian 1991
Constitution. However, this is not entirely
true. The post-communist constitution has
a dominant ethnocentric ethos but cannot
be detected and explained outside constitu-
tional hist01y26.

d. Having said all these, it is essential
to understand why the teaching of constitu-
tional history must suffer a radical method-
ological turn. The positivistic description of
the past constitutions is totally counterpro-
ductive; they merely notify the Romanian
law students about the existence of some
constitutional texts in the Romanian con-
stitutional past. The focus on constitutional
ideology and practice could be completed
by methodological approaches borrowed
from constitutional comparative history.

Overall, the comparison may highlight
how peculiar Romanian constitutional his-
tory is, e.g. how far the Romanian so-called
democratic traditions differ from the liber-
al-democratic constitutionalism embraced
and practised by other European societies
in the 19" and 20" centuries. A more so-
phisticated methodological approach cen-
tred on constitutional culture may help law
students understand the relationship be-
tween culture and tradition. After all, the
Romanian Constitution itself is "speaking’
about ‘the spirit” of the Romanian demo-
cratic traditions. The students may assess
in what measure the appetite for authori-
tarianism is consubstantial to the Roma-
nian constitutional culture. The same “cul-
turalist’ approach may emphasize the great
difficulty of eradicating or, at least, taming
the Romanian constitutional xenophobia
and ethnocentrism.

Against the same backdrop, law stu-
dents could discover that Romanians have
an ‘importing mentality’ that has developed
over the centuries. The constitutional text
of 1991 and many other important codes
and laws were made by importing / borrow-
ing / transplanting from prestigious con-
stitutional / legal models. Accordingly, ‘the
legal transplant’ methodological approach
would be more than helpful in understand-
ing the origin of the Romanian constitu-
tional texts and the effects of these consti-
tutional transplants on Romanian society.
The Organic Regulations (1831-1832) were
imposed by the Russians but inspired by
the French Constitutional Charter of 1814;
the Paris Convention of 1858 was imposed
by the European Powers but inspired by
the French Constitution of 1852; Cuza’s
Statute developing the Paris Convention
(1864, heavily borrowed from the same
1852 French Constitution; the fathers of the
1866 Constitutions were accused of having
faithfully imitated the Belgian Constitution
of 1831, while the Constitution of 1923 was
a modified copy of the previous one; the
authoritarian Constitution of 1938 accord-
ed by Carol II was inspired by the consti-
tutional reforms of Benito Mussolini, and
the Romanian communist constitutions of
1948, 1952 and 1965 were strongly inspired
by the Soviet Constitution of 1936. The Ro-
manian constitutions, either imposed from
abroad or fabricated by the political elites,
were always applied top-to-bottom in in-
appropriate social and cultural contexts.
The constitutional values and institutions
have become merely forms’ incapable of
changing the Romanian (cultural) sub-
stance. The Romanian theory of “forms
without substance’ developed in the second
half of the 19" century and the beginning
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of the 20™ century clearly emphasized the
negative effects of this cultural inadequacy.
Law students may debate on what measure
the failure of the Romanian liberal democ-
racy at the end of the 1930s resulted from
this unfitness between the borrowed West-
ern constitutional values and institutions
and the peculiar Romanian (constitutional)
culture. More probable than not, the pro-
ponents of the theory of forms without sub-
stance are making clear to the Romanian
law students that constitutional borrowing
is possible and desirable but only in a ra-

! An elective course of History of the
Constitution is taught at Lucian
Blaga University of Sibiu, depart-
ment of Public Administration,

Pedagogica).
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while an elective course of Roma-
nian Constitutionalism is taught at
the political sciences department
of the Bucharest University.

See, for example, V. Onisor, Curs
de istoria dreptului roman, Cluj,
1921; 1. Peretz, Curs de istoria
dreptului roman, Bucuresti, 1926-
1931, volumes 1-4.

See, for example, C.G. Dissescu,
Cursul de drept public roman, Bu-
curesti, 1890-1891, volumes 1-3;
P. Negulescu, Curs de drept consti-
tutional, Bucuresti, 1927.

See P. Gogeanu, Istoria dreptului
romanesc, Bucuresti, 1985, pp.
84-87:119-127; 211-218.

T. Driganu, in his textbook of
Constitutional Law published in
1972 (Bucuresti, Editura Didacti-
cd si Pedagogicd), is incapsulating
the whole Romanian pre-com-
munist constitutional evolution
in only one paragraph (p. 56-57).
At his turn, N. Prisca, the reputed
professor of Constitutional Law at
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the University of Bucharest, com-
pletely disregarded the pre-com-
munist Romanian constitutional
evolutions in his Constitutional
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Law textbook published in 1977
(Bucuresti, Editura Didactica si

1. Stanomir’s book Libertate, Lege
si Drept. O istorie a constitufiona-
lismului romanesc, lasi, Polirom,
2005, may be a noticeable excep-
tion, but it is rather structured
and written as a monograph.

See, for example, T. Driganu,
Drept  constitutional s institufii
politice, Bucuresti, Lumina Lex,
1998, vol. I, pp. 390-406: M.
Badescu, Drept constitutional si in-
stituii politice, Bucuresti, Lumina
Lex, 2001, pp. 27-42; . Muraru,
E.S. Tanasescu, Drept constitufio-
nal gi institufii politice, XI™ edition,
Bucuresti, Editura All Beck, 2003,
vol.I, pp. 81-98; M. Balan, Drept
constitutional si institutii politice.
Vol. 1: Teoria generald a statului si
a constitufiei. Constitufia. romand
in context european, Bucuresti,
Editura Hamangiu,
197-270; St. Deaconu, Drept con-
stituional, 4™ edition, Bucuresti,
Editura C.H. Beck, 2020, pp. 82-
99; M. Safta, Drept constitutional
si institufii politice, Vol. I. Teoria
generald a dreptului constitutional.
Drepturi gi libertdsi, Editia a 8-a,
revizuitd, Bucuresti, Editura Ha-
mangiu, 2023, pp. 156-171.
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tional manner, i.e. when necessary, from
the suitable constitutional model, in the
correct quantity, using the most adequate
mechanisms and considering the local cul-
tural context.

8 C. Gilia, Manual de drept constitu-
tional si institugii politice. Sistemul
constitutional romdnesc, Bucuresti,
Editura Hamangiu, 2010, pp. 3ff,
21ff, 164ff, 245ff; D.C. Dénisor,
Modernitate, liberalism si dreptu-
rile omului. Drept constitutional si
institufii politice, Editura Simbol,
Craiova, 2017, vol. 1, para. 3oz ff.
See M. Criste, Dreptul constitufio-
nal, un drept al statului, Bucuresti,
Universul Juridic, 2017.

Cernea and Molcug, cit., p. 5; L.P.
Marcu, Istoria dreptului romanesc,
Bucuresti, Lumina Lex, 1997, p. 3.
See D.V. Firoiu, Istoria statu-
lui si dreptului romadnesc, vol. I,
Cluj-Napoca, Editura Argonaut,
1998, p. 9; V. Hanga, Istoria drep-
tului romanesc — dreptul cutumiar,

)

lasi, Editura Fundatiei Chemarea,
1993, p. 5.
L. Vasiu, Istoria vechiului drept ro-
manesc, Cluj-Napoca, 1997, pp.
6-7; C. Dariescu, Istoria statului s
dreptului romanesc din antichitate
pand la Marea Unire, Bucuresti,
Editura C.H. Beck, 2008, p. XVI.
See M. Gutan, Istoria dreptului ro-
manesc, editia 3, Bucuresti, Editu-
ra Hamangiu, 2017, p. 3.
4 C.Tonescu, Teoria general a dreptu-
lui constitutional, Drept constitutio-
nal si institutii politice, Bucuresti,

2015, Pp.
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Editura Hamangiu, 2017, pp. 323-
324.

See Dinisor, Modernitate, libera-
lism cit.

See M. Gutan, The Weaknesses of
the Romanian Constitutional Tra-
dition or a Constitutional Present in
Quest for a Constitutional Past, in
«Romanian Journal of Compara-
tive Law», n. 5 (2), 2014, pp, 281-
298.

Dinisor, cit., para. 559 ff.

I must mention that my inves-
tigation is strictly limited to the
Constitutional Law textbooks; I
do not have information about the
lectures per se, or about the ap-
plicative courses (the seminars).
Balan, Drept constitutional si insti-
tuii politice cit., p. 215-282.

See C. Ionescu, Drept constituti-
onal si institufii politice, editia 2,
Bucuresti, Editura All Beck, 2004,
pp. 300-304; lonescu, Teoria ge-
neral a dreptului constitutional cit.,
pp. 328-332.

Tonescu, Drept constitutional cit.,
p- 303.

See Gutan, Istoria cit., pp. 222 ff.;
B. Selejan-Gutan, M. Gutan, Drept
constitutional si institutii politice,
vol. 1, editia a 4-a, Bucuresti,
Editura Hamangiu, 2020, pp. 60-
110.

See Selejan-Gutan, M. Gutan,
Drept constitutional cit., pp. 53—59.
D. Baranger, L'histoire consti-
tutionnelle et la science du droit
constitutionnel, in C.M. Herrera,
A. le Pillouer (sous la direction
de), Comment écrit-on [histoire
constitutionnelle?, Paris, Editions
Kimé, 2012, pp. 117-118.

See, for details, M. Gutan, O.
Rizescu, B. Iancu, C. Cercel, B.
Dima, Sefii de stat: dinamica au-
toritard a puterii politice in istoria
constitufionald romaneascd, Bucu-
resti, Universul Juridic, 2020.
See, for details, M. Gutan, Ro-
manian  Constitutional  Identity
in Historical Context, in L. Csink,
L. Trécsanyi (eds.), Comparative
Constitutionalism in Central Eu-
rope, Miskolc-Budapest, Central
European Academic Publishing,
2022, pp. 109-128.
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Two Centuries and Counting:
The Study of the United States Constitution

1. Introduction

The historical study of the United States
Constitution forms a vast and ever-swelling
field of inquiry. Its appeal does not depend
on the importance that departments of his-
tory have placed on it. Constitutional histo-
ry is one of those old-fashioned fields that
seem less engaging than many of the other
“new histories” that have flourished since
the 1960s. Yet in institutions where it is
taught, it proves a popular subject. Some of
that popularity reflects the importance that
prospective law students ascribe to it. In the
United States, constitutional law marks the
summa theologica of legal thinking, and any
undergraduate contemplating a legal career
would find constitutional history naturally
attractive. It also matters that constitution-
al controversies permeate ordinary political
disputes. Thinking politically in the United
States, often means thinking constitution-
ally. The active practice of constitutional
law is often a continuation of politics by
other means.

JACK N. RAKOVE

The framework of this history in turn
begins with the two great Founding mo-
ments of the 1780s and 1860s. The first of
these moments brought the framing, ratifi-
cation, and amendment of the Federal Con-
stitution; the second produced the three
Reconstruction amendments that abol-
ished chattel slavery, established a federal
basis for protecting individual rights with-
in the states, and extended the suffrage to
African Americans. This was constitutional
politics in the highest sense of the term.

But politics and the Constitution have
been intertwined at many other moments,
from the disputes that led to the formation
of the first political parties in the 1790s to
the two impeachments of President Donald
Trump in2020 and 2021. Nearly all the great
dramas of American political history have
profound constitutional origins and impli-
cations. Equally important, the origins of
most of the leading cases of constitution-
al law are largely political in nature: they
represent strategic choices made by inter-
ests or individuals seeking to pursue their

GIORNALE DI STORIA COSTITUZIONALE / JOURNAL OF CONSTITUTIONAL HISTORY 47 /12024, pp. 157-177
1SN 1593-0793 / 18BN 978-88-6056-925-7 (print) /15BN 978-88-6056-926-4, (online) / eum - Edizioni Universita di Macerata

Copyright: © 2024, Jack N. Rakove.

This is an open access, peer-reviewed article distributed under the terms of the Creative Commons Attribution ShareAlike

4.0 International License (CC-BY-SA 4.0).



political objectives by judicial means. The
most celebrated examples of this phenom-
enon would involve the litigation strategy of
the National Association for the Advance-
ment of Colored People (NAACP), which
ultimately led to the landmark decision in
Brown ¢. Board of Education (1954.), and the
comparable efforts of the pro-life coalition
to reverse the Supreme Court’s 1973 deci-
sion upholding the right to abortion. But
countless other cases illustrate the same
point. As Alexis de Tocqueville famously
observed in Democracy in America, “Scarcely
any political question arises in the United
States that is not resolved, sooner or later,
into a judicial question.”

Tocqueville’s oft-quoted comment im-
plies that constitutional history should be
deeply concerned with the reasoning of jus-
tices and judges. That is true but — from the
perspective of working historians — only up
to a point. Decisions certainly matter a great
deal; the opinions ostensibly sustaining
them, not so much. Within the ambit of the
law schools, these opinions become objects
of close study. Collectively they form the
interpretive doctrines that shape how the
institutions of government operate. Indi-
vidually they also identify points and argu-
ments that particular interests might wish
to challenge and overturn. But from the
historians’ vantage point, what needs ex-
planation are the origins and consequences
of particular decisions.

A different context emerges when one
asks how constitutional history relates to
the discipline of political science. There the
conventional wisdom holds that the United
States is still governed under a Madisoni-
an constitution. That proposition rests on
the importance that scholars have long as-
cribed to James Madison’s contributions to
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The Federalist, the collection of eighty-five
essays that Madison, Alexander Hamilton,
and John Jay, under the penname Publius,
wrote in support of the ratification of the
Constitution in 1787-1788. Hamilton was
the originator and main author of The Feder-
alist, writing fifty-one essays to Madison'’s
twenty-nine and Jay’s five. Yet while Ham-
ilton’s essays on the presidency and the ju-
diciary influence modern understanding of
the origins of those two institutions, schol-
ars treat Madison’s essays on the extended
republic and separation of powers — espe-
cially Federalist 10 and 51 —as the best state-
ment of the underlying theory of the Con-
stitution®.

The work that constitutional historians
do might thus be said to complement the
distinct agenda of legal scholars and polit-
ical scientists. Again, that seems to be true,
but only up to a point. Historians are not
theorists. They have no interest in fashion-
ing legal doctrines or testing general mod-
els of political behavior. More important,
the nature of their research, with its em-
phasis on the granularity of primary sourc-
es and the diversity of viewpoints present at
any moment, is more likely to produce crit-
ical assessments of the findings of schol-
ars in other disciplines. In contemporary
scholarship, this is particularly the case
when judges and legal scholars advance the
originalist theory of constitutional inter-
pretation, which holds that the meaning of
the text was fived at the moment of its adop-
tion, or when political scientists reduce the
meaning of the Constitution to the familiar
propositions advanced by Madison, with-
out considering the much broader array of
concepts associated with the political argu-
ments of the revolutionary era.
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Within the matrix of American consti-
tutional studies, then, historians serve two
primary functions. Their first and more
important task is to explain the origins and
causes of phenomena, from the great form-
ative moments of the Revolution and Civ-
il War, to the movements that led to other
constitutional amendments and landmark
judicial decisions, and to the ways in which
bold individuals, multiple interest groups,
and social movements regularly pursued
their political ends through constitutional
means. Second, in examining these prob-
lems, historians can cast a critical and
sometimes skeptical light on the theoriz-
ing work of other disciplines, whether this
takes the form of fashioning judicial doc-
trines or devising explanatory models of
political behavior.

With these preliminary points in mind,
then, let us examine in greater detail the
questions before us. In pursuing these
matters, I will draw upon four decades of
teaching constitutional history at Stanford
University. That began in the early 198o0s,
when I taught an introductory seminar on
the drafting of the Federal Constitution,
while I was also writing Original Meanings:
Politics and Ideas in the Making of the Con-
stitution (1996). After that book appeared,
I began giving a lecture course on The Con-
stitution and Race, which evolved into The
Constitution: A Brief History. I also taught
a seminar on a variety of Topics in Consti-
tutional History. These were all one-term
courses taught on a quarter system, which
makes the working historian mindful of
the wisdom of the “less is more” principle
of modern architecture. But one advantage
of teaching a survey of this kind to under-
graduates is that it encourages the professor
to think about the overall framework of the

subject. That is what the rest of this essay
will attempt to summarize.

2. Founding Moments

The United States has had two founding
moments, and how we conceive their or-
igins and consequences, and the relation
between them, sets much of the framework
for any overarching interpretation of its
constitutional history. The first moment
covers the rough quarter century of the
Revolutionary era, from the initial impe-
rial controversy of 1764,-1766, through the
crisis of independence and the adoption
of the first state constitutions (1774.-1777),
to the adoption of the Federal Constitution
and its first amendments (1787-1791). An
underlying continuity of issues gives in-
tellectual coherence to this entire period.
Questions about political representation,
the sources of sovereignty, restraints on ex-
ecutive power, the identification and pro-
tection of fundamental rights, and the very
nature of a constitution were raised, dis-
puted, and revised throughout this period.
When one studies the climactic debates of
the late 1780s, one sees how the questions
raised and the solutions reached culmi-
nated questions first raised with the Stamp
Act crisis of 1765-1766. Equally important,
from the complementary vantage points of
scholarship and pedagogy. the evidentiary
record of these debates and controversies
is readily available and widely accessible
in a vast array of primary sources, many
of which have been scrupulously edited by
skilled platoons of documentary editors.
Then, too, a scholarly and popular fascina-
tion with the Revolution’s leaders has led
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to whole-life publication of their personal
papers, the letters they received as well as
sent. No other nation has been more deeply
invested in its founding moment than the
United States?®.

These factors give the study of Revolu-
tionary-era constitutionalism a remarkable
depth, focus, and coherence. By contrast,
explaining the Second Founding (1865-
1870), in either scholarship or pedagogy,
poses a more difficult task. Its periodiza-
tion is no simple matter, nor can one tidily
identify a handful of critical moments that
capture its dynamics. Where the chrono-
logical boundaries of revolutionary con-
stitutionalism can be tightly drawn, the
Second Founding requires one to roam
more broadly and imaginatively. To think
systematically about the origins and con-
sequences of this event, scholars need to go
as far back as the Missouri controversy of
1819-1821 and as far forward as the Plessy v.
Ferguson decision of 1896, which effective-
ly authorized the Jim Crow regime of racial
segregation and white supremacy.

To make sense of these four-score years
of American constitutional history, then,
one needs to incorporate at least these eight
categories of analysis.

First, in the realm of high politics, one
must begin with the three ante bellum cri-
ses that exposed the inherent volatility of
sectional politics: the Missouri Crisis of
1819-1821; the Nullification Crisis of the
early 1830s; and the Compromise of 1850,
the aftermath of the war with Mexico. These
episodes illustrate the normative impor-
tance of compromise in national politics, a
norm that ostensibly originated in the two
compromises over representation at the
Federal Convention in 1787. The presiden-
tial election of 1860 destroyed the efficacy
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of that norm. The crucial explanatory prob-
lem here involves asking why leaders of the
Confederate states, driven by the passions
of their constituents, treated a single elec-
tion as a sufficient justification for seces-
sion. That perception in turn leads us to
view the prior compromises suspiciously,
looking for the weak points that portended
later and ultimately insuperable difficul-
ties.

Second, this impetus to compromise re-
flected the stake that political parties had
in preserving the Union. Since the 1960s,
scholars long emphasized the role of party
systems in stabilizing American politics. In
this view, the structural separation of pow-
ers embedded in the Constitution virtually
required the invention of political parties
for national governance to prove effective.
There had been, political scientists held,
three party systems in the post-Revolution-
ary United States: the Federalist and Re-
publican parties during the quarter century
after the adoption of the Constitution; the
Democratic-Republican and Whig parties
that emerged after 1832; and, following the
collapse of the Whig party in 1851, the frac-
tious Democratic and newborn Republican
parties that contested the election of 1860.

The idea of party systems proved attrac-
tive to political scientists and some histo-
rians because it provided a framework for
analyzing the structure of American poli-
tics over different periods and for identi-
fying the functions that organized parties
can pursue’. One of these functions was to
produce coalitions that could govern na-
tionally, and because capturing the presi-
dency was essential to controlling the na-
tional government, parties had to strive to
form interstate links. Had the framers of
the Constitution adopted a parliamentary
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model akin to the British system, a multiple
party system could well have evolved. But
they had other ideas.

The concept of party systems has recent-
ly been attacked, however, for two sets of
reasons. First, many historians now believe
that parties were far more fluid, unstable,
and subject to rapid formation and dissolu-
tion, than the party system model suggests.
The idea that highly organized national par-
ty competition was replicated at the low-
er levels of governance seems delusional.
Second, a framework focusing on elector-
al competition will necessarily emphasize
the importance of mobilizing a white male
electorate and make the winning of elec-
tions the primary goal of political activity.
But such an emphasis will neglect the po-
litical activities of the formally disenfran-
chised, who looked for other mechanisms
than elections to influence public debate
and raise social issues?.

That realization leads, third, to under-
standing the importance of social move-
ments to constitutional politics. The re-
forms antebellum Americans favored
pursued diverse objectives. The temperance
movement sought to cure the measurable
surge in alcohol consumption that emerged
after the Revolution. Militant Protestants
opposed the decision of the Jeffersonian
Republicans to allow postal service on Sun-
days, a moral evil that threatened the sol-
emn practice of the Christian sabbath. Most
important, the antislavery movement gen-
erated the most volatile issue in American
politics, focusing first on ending the slave
trade and then on abolishing slavery itself.
This was an issue that political parties des-
perately wished to repress, but which citi-
zens and voluntary associations insisted on
addressing.
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The emergence of these social move-
ments transformed American politics in
two major ways. Petitioning had long been
the device that individuals, communities,
and special interests had used to submit
their requests and grievances to public au-
thorities. But in post-Revolutionary Amer-
ica, petitioning became a mechanism for
collective protest and a vehicle for mobiliz-
ing and enlarging the number of supporters
attached to particular causes. Second, peti-
tioning was inherently democratic because
it was not restricted by the limitations that
gender and (to a lesser extent) property
imposed on the exercise of the franchise.
Women could petition as well as men or
join associations that advanced the causes
they favored. So could African Americans
and members of radical religious groups.
Indeed, to a significant extent, women and
African Americans formed the voluntary
associations that dominated antislavery ag-
itation, offering an alternative to the male
world of electoral politics but also an incen-
tive to society more generally to take this
great question seriously>.

This is a form of what scholars call “pop-
ular constitutionalism,” a term that can
mean either that political coalitions open-
ly campaigned on constitutional claims or,
alternatively, that the people at large found
innovative ways to advance their positions.
Yet within the framework of governance,
another path lay open: constitutional liti-
gation. This is the fourth and most familiar
category of analysis, the one that represents
the dominant concern of American consti-
tutional scholarship. In the period between
1840 and the close of the nineteenth cen-
tury, six decisions lay atop the list of legally
significant cases. Two preceded the Civil
War: Prigg v. Pennsylyania (1842), and, more



Rakove

momentously, Dred Scott v. Sandford (1857);
and four later decisions, beginning with the
Slaughterhouse case (1873) and ending with
Plessy v. Ferguson (1896), which worked out
the implications of the three Reconstruc-
tion-era amendments. (This second set of
cases will be discussed later.)

Prigg dealt with a sensitive issue that had
a massive impact in free and slave states
alike. Article IV of the Constitution gave
owners a legal right to recover slaves who
fled to free territory. But how that right
would be enforced, and whether northern
officials or citizens were obliged to assist
the recapture of fugitive slaves, were deli-
cate questions. As antislavery feelings ex-
panded in the North, legitimate questions
could be raised about the due process rights
of the accused fugitives, reinforced by
qualms over seeing individuals they knew
being legally kidnapped into slavery. In the
South, however, any resistance to enforc-
ing the Fugitive Slave Act of 1793 was per-
ceived as an insult to their owners’ property
rights. In Prigg, the Supreme Court affirmed
owners’ legal right of recapture, but it im-
posed no positive obligations on free state
governments to support this process. Many
northern states enacted Personal Liberty
Laws that left the act still difficult to en-
force®.

Dred Scott v. Sandford tested a thorn-
ier question. Owners often carried their
slaves with them when they visited or re-
sided in free states and territories. At some
point, residence in a free jurisdiction would
emancipate the slave. But as northern states
began holding that any residence in their
jurisdiction would be emancipatory, south-
ern states moved in the opposite direction.
Dred Scott’s case arose when his military
owner brought him back to Missouri after

an extended residence in Illinois and the
Minnesota territory, where slavery was in-
valid under the Missouri Compromise of
1821. It took eleven years for Scott’s case to
reach the Supreme Court, but in its deci-
sion, the Court declared that the territorial
restriction on the extension of slavery set
by the Missouri Compromise was uncon-
stitutional. Moreover, in the opinion that
mattered most, Chief Justice Roger Taney
asserted not only that slaves had no right to
seek federal legal protection, but that Afri-
can Americans in general, whether enslaved
or free, had none of the rights of citizens or
even persons. The entire race was a degrad -
ed people, possessing no “rights which the
white man was bound to respect”?.

In political terms, the gutting of the ter-
ritorial aspect of the Missouri Compromise
was the most important part of Dred Scott;
but it was the racist degradation of African
Americans that mattered most constitution-
ally. Among the many immediate causes
of the Civil War, the most important part
of Dred Scott certainly was one. But even if
many politicians hoped that this one suit
would miraculously provide a judicial solu-
tion to “the impending crisis” of sectional
conflict, the sources of that conflict were
too intense to be dissolved so neatly. As
Don Fehrenbacher observes in his classic
study of Dred Scott, there is no simple way
to measure its impact. The dominant casus
belli was the election of a Republican pres-
ident drawing all of his electors solely from
northern states, plus California and Ore-
gon. Explaining why this one election drove
the secessionist states to leave the Union
still remains a puzzle—until one considers
how deeply embedded the South was in the
“peculiar institution” of slavery, and how
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easily they viewed any threat to its persis-
tence as a mortal peril.

“And the war came,” Lincoln recalled
in his Second Inaugural Address. The Civil
War itself marks the fifth category of analy-
sis that merits attention. Its consequences
were immense, complex, and often un-
expected. Politically, the departure of the
southern delegations enabled Republican
majorities in Congress to pursue legisla-
tive visions that would have been incon-
ceivable before 1861. Legally, the scale of
warfare that was unleashed after 1861 led
Lincoln to launch a fresh effort to codify
and reform the laws of war, with Professor
Francis Lieber, a Berlin native, playing the
key role in drafting what the legal historian
John Fabian Witt has called Lincoln’s Code.
In the South, the constitution drafted for
the Confederacy incorporated many of the
states’-rights ideas that had dominated
southern thinking before 1861, arguably to
the detriment of its war effort. Southern
writers, engaging in wartime speculation
that now seems almost fantastic, imagined
the brave new world they would create if
they emerged victorious, vindicating the
wisdom of chattel slavery while their dom-
inant crop still reigned as King Cotton. In
the North, this kind of speculation took a
different form, as writers imagined how the
Union would be reconstituted after the re-
bellion was suppressed.

The most consequential development
occurred on the battlefield. Whenever Un-
ion armies entered Confederate territory,
slaves by the thousands fled their planta-
tions. At first the treatment of these “con-
trabands” puzzled Union commanders.
Legally, slaves were property, not persons.
Priorto 1861, one general argument against
their legal emancipation was that their
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owners would then deserve compensation
under the Fifth Amendment. There was
thus a preliminary question whether slaves
could be confiscated as enemy property or
could simply liberate themselves by escap-
ing their owners. But that question took
little time to answer. When Lincoln greeted
the new year of 1863 with the Emancipa-
tion Proclamation, the abolition of slavery
joined the preservation of the Union as the
second great war aim. But the Proclamation
applied only to slaves living behind Con-
federate lines. It did not affect the border
states of Maryland, Delaware, Kentucky, or
Missouri. Nor was the future status or abo-
lition forever ensured. As an executive act
promulgated in wartime, it could be over-
turned legislatively or judicially.

The ultimate solution to this problem
was the adoption of the Thirteenth Amend-
mentin1865. That development, along with
the addition of the Fourteenth and Fifteenth
Amendments in 1868 and 1870, identified
the sizth and most important turning point
in the nineteenth-century history of the
Constitution. This constitutional transfor-
mation is what warrants describing the be-
ginning of the Reconstruction of the South
as a Second Founding®.

In retrospect, the use of a constitution-
al amendment to abolish slavery seems so
obvious and compelling a tactic as to bare-
ly need a historical explanation. In fact, as
Michael Vorenberg argued in a seminal
monograph, the resort to the amendment
process marked a surprising shift in Amer-
ican constitutional culture. Six decades had
passed since the ratification of the Twelfth
Amendment, which altered the presiden-
tial election system. Although many other
amendments were proposed after 1804,
none ever came close to adoption. The Con-
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stitution bequeathed by the founding gen-
eration was becoming almost a sacred text.
Using the amendment process to achieve
fundamental legal and social change thus
opened up a new and expansive path of re-
form?9.

The importance of this development
became evident in the months following
the end of the war and Lincoln’s assassina-
tion. With the newly elected Thirty-Ninth
Congress not due to assemble until De-
cember 1865, President Andrew Johnson,
a Unionist Democrat from Tennessee, had
some initiative in determining how Recon-
struction would unfold. His willingness to
pardon former Confederate officials was
one cause of alarm. But more disturbing
was the enactment of so-called Black Codes
throughout the South that actively restrict-
ed the freedom of Black labor. If the old
ruling class could not restore slavery per se,
it could find other means to keep African
American laborers subservient.

Congressional Republicans adopted a
two-pronged strategy to remedy this sit-
uation. One critical measure was the Civil
Rights Act of 1866. The act reversed the ef-
fective denial of full citizenship to African
Americans that Dred Scott had proclaimed.
All citizens would enjoy the equal protec-
tion of the laws and the full range of civil
rights over persons and property vested in
every citizen. Section 2 of the Thirteenth
Amendment had provided one basis for
this statute by empowering Congress to en-
force emancipation. Yet the Civil Rights Act
had to be enacted over the veto of President
Johnson, indicating that its permanence
could not be taken for granted. Moreover,
because this empowerment of every citizen
inthe exercise of civil rights implied a mas-
sive transformation of state law, it would

radically alter the structure of American
federalism, Republicans concluded that the
Act needed further constitutional authori-
ty. That is what the Fourteenth Amendment
provided.

The amendment had multiple purposes.
Because the interpretation of Section 1 has
dominated modern legal scholarship on the
Constitution, the historical importance of
the remaining sections has been somewhat

neglected. Section 1 deserves quotation in
full:

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside. No State shall make or en-
force any law which shall abridge the privileges or
immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny
to any person within its jurisdiction the equal
protection of the laws.

The first sentence effectively over-
turned the racist suppositions that in-
formed Taney’s opinion in Dred Scott; the
second laid a principled basis for enforcing
the Civil Rights Act of 1866 (and for "per-
sons” rather than “citizens” alone).

But the Fourteenth Amendment had
further purposes. Because the Thirteenth
Amendment gutted the Three Fifths Clause
of the original Constitution, which had ben-
efitted slave states in the apportionment of
representation and presidential electors,
Section 2 provided that their membership
in the House of Representatives would be
reduced should male voters be deprived of
their suffrage. Section 3 prohibited any of-
ficeholder who had sworn an oath to “sup-
port the Constitution” and thereafter “en-
gaged in insurrection or rebellion against
the same” from holding office in the future,
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unless amnestied by Congress. Section 4,
guaranteed the security of the public debt
that the Union had contracted to suppress
the rebellion, while barring Southern states
from assuming or paying their own obli-
gations. Section 5 echoed the Thirteenth
Amendment by giving Congress “the power
to enforce, by appropriate legislation,” the
entire amendment.

While the analysis of Section 1 domi-
nates modern legal scholarship, the other
provisions of the Fourteenth Amendment
are viewed almost as historical curiosities.
That is an error, because Sections 2-4 illus-
trate its deeper political purposes. Collec-
tively they dealt with the pressing political
challenges of Reconstruction, not only to
address the dire situation that emerged in
the defeated Confederate states, but also to
help maintain Republican rule'°.

One major element of that effort in-
volved creating a new political landscape
in the south. The Thirty-Ninth Congress
had stopped short of including the suffrage
— a distinct political right subject to the ju-
risdiction of state legislatures — among the
civil rights needing protection. But as the
provisional governments organized under
President Johnson retained whites-only
electorates and officials, the need to re-
make the South politically became evident.
With Johnson repeatedly vetoing their
measures,
possessing the super-majorities to enact
legislation, broadened their agenda. Con-
ventions would be summoned to draft new
constitutions; new governments would be
elected; male African Americans would re-
ceive the right to vote and hold office; and
the states would need to ratify the new con-
stitutional amendments before their dele-

congressional  Republicans,

gations could return to Congress. The South
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would remain under military occupation,
and martial law and military courts would
be available to enforce these obligations.

To guarantee African American suf-
frage, the Fifteenth Amendment was pro-
posed in 1869 and ratified in 1870. Beyond
its obvious importance to the South, the
amendment mattered in northern states,
too, because the two parties had grown more
competitive nationally. Proponents naively
hoped that possession of the suffrage would
radically alter the character of southern
politics. Armed with the vote, supported by
northern interests, and capable of forming
alliances with other southerners, African
Americans would be better able to protect
their rights and interests.

The three amendments adopted be-
tween 1865 and 1870 were thus truly equiv-
alent to a second founding. Though respect
for federalism remained important, the
United States became much more of a na-
tion-state and much less of a confederation
than it had been in 1861. Yet fundamental
constitutional change does not occur in a
political and social vacuum. Throughout
the South, the white population desperately
wanted to preserve its political command,
economic dominance, and most important,
its racial supremacy. To achieve these ends,
it was also willing to employ violence and
political terror, a strategy made easier by
the brutal experience the Civil War had pro-
vided. The appearance of the Ku Klux Klan
and other para-military groups imperiled
Republican officials and terrorized African
Americans, requiring the South to remain
under military occupation.

Thus in addition to the constitutional
transformation that Reconstruction en-
tailed, its actual implementation became
an exercise in transitional justice — our sev-
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enth category of analysis. Dismantling the
old slavocracy and enhancing liberty for
the freedmen defined the complementa-
ry challenges that Republicans faced after
1865, and even more so after 1869, when
Ulysses S. Grant, the Union’s former com-
manding general, replaced Andrew John-
son as president. Thinking of Reconstruc-
tion as a case of transitional justice enlarges
the framework for both scholarship and
teaching, enabling one to make analytical or
pedagogical comparisons to the experienc-
es of other modern nations, such as South
Africa and Argentina. How far does one go
in prosecuting the leaders and abettors of
the defeated regime or, on the other hand,
attempting to reconcile them to the new
government? How deep and costly a com-
mitment does the victorious party want to
make to ensure that its original objectives
are attained, especially when enthusiasm
to sustain the struggle wanes? How does
one balance the urgency of maintaining a
military occupation against the benefits
or restoring normal civil justice? One im-
portant outcome of Reconstruction was the
creation of the Department of Justice. Be-
fore 1861, federal legal activity had been a
highly decentralized matter, and the attor-
ney general acted not as the head of an ac-
tive department but merely as the national
government’s lead counsel. Now there was
an institutional basis for national legal ac-
tivity, a development which had a lasting
impact on the structure of governance.

But litigation can be slow and painstak-
ing, and often requires repetition in mul-
tiple locations. The most important task
that federal courts faced after 1870 was to
convert the broad principles enunciated
in Section 1 of the Fourteenth Amendment
into coherent legal doctrines. As the le-

gal historian William Nelson argued in his
influential book on The Fourteenth Amend-
ment, its framers had no need to resolve
the divergent emphases and even tensions
that their appeals to different principles re-
flected. But courts would have to make these
choices. Beginning with the Slaughterhouse
decision of 1873 and the Civil Rights Cases of
1883, the Supreme Court sharply narrowed
the potential impact of Section 1.

The focal point of these developments
was the interpretation of the second sen-
tence of Section 1, which established three
further legal categories of analysis: the
privileges and immunities of citizens, and
the rights of all persons to due process and
equal protection. In Slaughterhouse the
Court narrowed the Privileges and Immu-
nities Clause to cover only national rights
secured under the federal Constitution,
not a variety of other claims based on state
law. The effective outcome of this ruling, by
a narrowly divided Gourt, was to strip the
Clause of any serious use. A decade later, in
the Civil Rights Cases, the Court overturned
the Civil Rights Act of 1875, which barred
the owners of private businesses from
refusing to serve African American cus-
tomers. These were merely private acts of
discrimination, the Gourt held, not public
acts of state where the claims of equal pro-
tection would matter more. In effect, the
Court treated racial prejudice as an attitude
so deeply embedded in the sentiment of
white Americans as to lie beyond the scope
of legal reform or regulation. One year lat-
er, in Cruikshank v. United States, the Court
overturned the conviction of a handful of
perpetrators who had been charged with
abetting the slaughter of roughly a hundred
Louisiana freemen who had been holding
a political meeting, on the grounds that no
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federal right — even under the Petition and
Assembly Clause of the First Amendment
or the Due Process Clause of the Four-
teenth — had been infringed by this private
violence.

These decisions set legal doctrines that
would have a profound impact for dec-
ades to come. But they also reflected other
forces that led the great project of Recon-
struction to begin collapsing by the late
1870s. The Union army could not occupy
the South indefinitely. Nor could north-
ern public opinion remain convinced that
the expense and commitment needed to
secure equality for the freedmen was fully
justified. Even among Republicans, tra-
ditional ideas of federalism began to re-
surge. As competition to control Congress
became more intense, both parties refined
the practice of partisan gerrymandering for
the House of Representatives'®. A plausible
case can also be made that when the moun-
tain and great plains states of North and
South Dakota, Wyoming, Montana, Idaho,
and Washington were admitted to the Un-
ion in 1889-1890, they served as "rotten
boroughs” enabling Republicans to retain
control of the Senate.

The erosion of the rights and liberties
of emancipated African Americans did not
occur overnight, but the establishment of
this new form of racial subordination was
effectively completed by the end of the
nineteenth century. Its apotheosis came
with Plessy v. Ferguson (1896), a ruling
that joins Dred Scott atop the list of the Su-
preme Court’s most reviled cases. In Plessy
the Court upheld a Louisiana statute au-
thorizing railroads to provide “equal but
separate accommodations” for white and
black riders. Homer Plessy, the plaintiff,
was a light-skinned African American who
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could pass as white in ordinary social en-
counters. His suit was a genuine test case,
designed to demonstrate both the arbi-
trary nature of racial perceptions but, even
more important, the extent to which en-
forcing racial barriers in public transpor-
tation would violate the egalitarian impli-
cations of the Thirteenth and Fourteenth
Amendments.

Plessylost his suit by a7-1vote. The lone
dissenter was John Marshall Harlan, who
had also been the sole dissenter in the Ciyil
Rights Cases a decade earlier. Harlan is one
of the few justices who deservedly merits a
biography, and as is often the case in writ-
ingthe history of constitutional law, his dis-
sent makes for far more compelling reading
than the majority opinion. (Dissenters are
free to express their legal and moral con-
victions without worrying about doctrinal
implications for lower courts.) But where
Harlan appealed to a “color-blind” Consti-
tution, the majority held that so long as the
railroad carriages were equally comforta-
ble, the segregation of the races was a rea-
sonable exercise of the state’s police power,
even if African Americans felt demeaned by
the process'.

Plessy and Dred Scott are frequently com-
pared, for obvious reasons. Both treated
African Americans, whether enslaved or
free, as a degraded race. But Dred Scott had
been innovative in a way that Plessy was not.
In 1857 many observers hoped that the Su-
preme Court would somehow find a legal
solution to a grave political threat. That
hope proved terribly naive, and while Don
Fehrenbacher carefully weighed the case’s
importance in the many causes of the Civ-
il War, no one would question it was always
perceived as being deeply consequential.
By contrast, Plessy effectively encoded two
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decades of the "redemption” of white rule
in the South. The exercise in transitional
justice that began in 1866 had failed, and by
the189os, everyone knew it. The decisionin
Plessy deeply disappointed the appellants,
but the results were unsurprising. Plessy
operated as a precedent that controlled ju-
dicial and legislative actions for the next six
decades, establishing the doctrine that ra-
cial segregation was permissible so long as
the activities regulated were equally availa-
ble to whites and blacks alike. That fiction,
rarely if ever honored in practice, justified
the so-called Jim Crow practices that dom-
inated southern life until Brown . Board of
Education (1954-1955) initiated the Second
Reconstruction.

And that identifies the final and eighth
category of analysis that must be addressed.
The Second Founding ended in a constitu-
tional failure that the United States needed
decades to overturn. Given the self-con-
fidence in American exceptionalism that
informs so much American writing, the
need to reckon with constitutional failure
has proved a challenging task. Well into the
twentieth century, the failure of Recon-
struction was more often attributed to the
naivete of the reformers than to the violent
and persistent resistance of a racist South.
African American scholars, led by W. E. B.
DuBois (1868-1963) and John Hope Frank-
lin (1915—2009), knew better, but it took
the work of other white scholars, led by C.
Vann Woodward and Kenneth Stampp, to
enable the revisionist view to become more
successful and pervasive.

3. The

Constitutionalism

Concerns of Twentieth-Century

The turn of the twentieth century opened a
new era in the history of the Constitution.
Three new amendments made impor-
tant alterations to the text. The Sixteenth
Amendment (proposed in 1909, ratified in
1913) reversed the Supreme Court’s con-
troversial decision in Pollock v. Farmers’
Loan and Trust (1895), which invalidated a
congressional tax of two percent on annual
incomes over $4,000 on the problematic
grounds that this was a "direct tax” that had
to be apportioned among the states on the
basis of their population. The amendment
made the income tax a reliable basis for
funding the national government, an im-
portant tool that enabled it to use its spend-
ing power to shape social policy within the
states. Two other amendments marked im-
portant steps in the democratization of pol-
itics. The Seventeenth Amendment (1913)
transferred the power to elect senators
from the state legislatures to the voters. The
Nineteenth Amendment (1920) declared
that the right to vote in national or state
elections “shall not be denied or abridged
. onaccount of sex”'4.

One other amendment deserves no-
tice for a different reason. The Eighteenth
Amendment (proposed in 1917, ratified
in 1919, repealed in 1933) prohibited “the
manufacture, sale, or transportation of in-
toxicating liquors.” Prohibition was the
culmination of decades of agitation pro-
moted by the temperance movement. Al-
though passage of the amendment proved
remarkably easy, its enforcement was far
less popular. The impetus it gave to bootleg
liquor dealing gave organized crime a major
boost. To avoid the obstructive influence
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that the temperance movement exerted
over state legislatures, Congress made the
Twenty-First Amendment repealing pro-
hibition subject to approval by popularly
elected conventions — the only occasion on
which that alternative method for ratifying
amendments has been used.

Beyond these formal changes in the text,
three other developments set the frame-
work for twentieth-century constitutional
history. The first of these concerned what
scholars call the Lochner era, when the Su-
preme Court developed a judicial doctrine
of substantive due process that sharply
constrained legislative actions to regulate
the modern economy. The second involved
the sustained efforts of the political lead-
ers of the one-party Democratic South to
maintain the edifice of white supremacy
and racial segregation that the Jim Crow
legislation of the late nineteenth and ear-
ly twentieth centuries had codified. These
racial barriers were enforced by the vicious
lynching of any African Americans whose
behavior seemed to defy or merely insult
white supremacy. Third, the organization of
the National Association for the Advance-
ment of Colored People (NAACP) in 1909
and the American Civil Liberties Union
(ACLU) in 1920 marked an epochal advance
in the pursuit of public interest litigation
grounded in constitutional claims. The
idea of pursuing political interests through
constitutional litigation was hardly a novel-
ty to Americans. But the idea of doing this
strategically, by building one judicial victory
atop another over a prolonged period, was
innovative. The NAACP and the ACLU be-
came paradigmatic examples of how organ-
izations and the interests they represented
could litigate their way to political success.
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Lochner v. New York (1905) marked the
moment when the Supreme Court gave
the Due Process Clause of Section 1 of the
Fourteenth Amendment a new importance.
In Slaughterhouse the Court had limited
the scope and impact of the Privileges and
Immunities Clause; in Plessy it had inter-
preted the Equal Protection Clause to make
it compatible with racial segregation and
white supremacy. In ordinary usage, due
process of law bears a simple, straightfor-
ward meaning: acts of government affecting
the fundamental rights of "life, liberty, and
property” should conform to some fixed
and known set of rules. But with Lochner
and the line of cases that it symbolized, the
Court gave due process a much more ex-
pansive meaning.

In Lochner a marrowly divided Court
overturned a New York statute limiting
the working hours of bakers to sixty hours
a week or ten hours a day. The law could
have been easily justified as a reasonable
exercise of the “police power”—that is, of
the state’s broad authority to act in behalf
of public health and safety. Instead, the
five-member majority held that the right to
bargain for one’s labor was so fundamental,
so important to individual liberty, that its
denial or limitation violated due process of
law. In this view, due process could involve
something other than making government
act in conformity with fixed rules. Some
rights were so substantively important that
their legislative limitation would infringe
due process as well's.

Lochner foretold the restrictive role that
the Supreme Court played over the next
three decades in checking “progressive”
legislation that sought to deal with the so-
cial evils of industrial capitalism. By the
1910s the Court had become a major target
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of political criticism. Butits true crisis came
only in the mid-1930s, when it overturned
crucial elements of the New Deal program
that President Franklin Roosevelt and a
solidly Democratic Congress had adopted
to deal with the Great Depression. After
President Franklin Roosevelt and his party
overwhelmingly swept the 1936 elections,
some of the Justices began to worry that the
Court was losing political legitimacy. The
idea that the president and Congress might
simply vote to enlarge the Gourt—its size is
not determined by the Constitution—may
have provided another incentive. The cru-
cial change —"the switch in time that saved
nine” — came in West Coast Hotel Company .
Parrish, when Justice Owen Roberts joined
the four more liberal judges to sustain a
Washington State minimum wage law'®.

In the aftermath of this decision, the
Court entertained a number of other cas-
es that effectively laid a foundation for the
modern regulatory state. This jurispruden-
tial shift is often described, fairly, as a con-
stitutional revolution. Arguably the most
important component of this revolution
was a profound shift in the interpretation of
the Interstate Commerce Clause. In place of
the prior view that defined commerce pri-
marily in terms of the physical movement
of goods across state lines, the new inter-
pretation involved identifying a “substan-
tial relationship” between the activity being
regulated, on the one hand, and manufac-
turing and trade more generally, on the
other. The acceptance of this expansive
definition was facilitated by a major change
in the composition of the Court. Roosevelt
made seven appointments in the years im-
mediately following the switch, dramat-
ically demonstrating how important the
appointment power could be in moments

of heated contest. The Supreme Court was
now politically consistent with nation-
al political sentiment, as it was expressed
through elections.

In pursuing their agenda, the New Deal
Democrats thus transformed the national
political landscape. Democrats controlled
Congress for decades to come, losing the
House of Representatives only in 1946 and
1952, while holding the Senate until 1980.
One important element in this success
was a shift in political allegiances of Afri-
can Americans and the Jewish community
formed of first- and second-generation
immigrants. Both groups had previously
favored Republicans, but amid the Depres-
sion the New Deal agenda proved highly
attractive. Yet to succeed nationally, the
Democrats required the continued loyalty
of the one-party South, where Republicans
remained wholly uncompetitive. Important
elements of the New Deal agenda would
benefit the South, most notably the creation
of the Tennessee Valley Authority, which
became the basis for the electrification of
much of the rural South, the economic de-
velopment of the region, and a powerful
example of the new role the national gov-
ernment could play in promoting collective
social welfare.

Yet in accepting these and other ben-
efits, southern political leaders and their
white constituents clung to one tradition:
to preserve the segregationist and racial
supremacist regime they had created in the
late nineteenth century. The maintenance
of this regime fulfilled the same func-
tion that the treatment of chattel slavery
as an institution subject solely to state law
had enjoyed before 1861. Southern politi-
cal leadership became more cohesive and
effective with each passing decade. After
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1900 — and in defiance of the expectations
of the framers of the Constitution — mem-
bers of Congress began to think of service
there in careerist and professional terms.
Moreover, the advantages of incumben-
cy were reinforced in both the one-party
South and within Congress, where influ-
ential committee chairmanships were gen-
erally awarded on the basis of seniority.
When vital regional interests were at stake,
southern senators could use the filibuster —
a rule requiring two-thirds of the Senate to
agree to terminate a debate and proceed to
avote —as the ultimate check on legislation
they opposed. Civil rights legislation equiv-
alent to the measures that Congress had en-
acted during Reconstruction were a virtual
impossibility—unless they were so weak as
to be inconsequential'?.

Understanding the force of this com-
mitment is not a hard task for scholars, but
it does pose a greater challenge to class-
room teachers precisely because they need
to deal directly with the nature of racial and
racist attitudes. That much seems obvious.
What bears further emphasis, however, is
recognizing how much the distinctive and
tragic characteristics of the South have al-
ways mattered in American politics. Coun-
terfactually one can speculate how the free
and slave states would have evolved had the
Confederacy survived the Civil War intact.
In the early 1860s, many southern thinkers
remained optimistic that the revival of their
“cotton is king” economy would preserve
slavery as an institution and the prosperity
of their region. But even as a tightly organ-
ized minority region, the South acted as an
independent variable and often decisive el-
ement in American politics.

That is what makes the emergence of
sustained public interest litigation, as pi-
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oneered by the NAACP, such an important
factor in constitutional politics. Without
adequate access to any political institution
in the segregated South, the NAACP had
nowhere else to turn but to the courts. Be-
cause most of the laws the NAACP opposed
came from state and local governments, its
obvious strategy would be to apply Section
1 of the Fourteenth Amendment against
these jurisdictions and insist on giving the
Equal Protection Clause a robust reading.
But mounting a litigation campaign of this
kind is hard work. One needs to identify
the most vulnerable object of attack; to find
the best fact pattern to sustain a case; and
to recruit plaintiff-litigants who can bear
the vexations, threats, and literal dangers of
sustaining their case. Inthe realm of educa-
tion, any attempt to desegregate elementary
and secondary schools or even undergrad-
uate institutions seemed likely to generate
massive protests based on the blatant fear
of social intermixing. A more sensible,
prudent, and less expensive strategy would
focus instead on professional schools, and
thereby set precedents that might later be
extended to lower levels of education'®.

The appeal to federal courts to adjudi-
cate in support of fundamental individual
rights had another source: the American
Civil Liberties Union. The main original
mission of the ACLU was to protect free
speech claims against the repressive perse-
cution that followed the nation’s entrance
into the First World War and the postwar
Red Scare against pro-communist agita-
tors. Although issues of free speech and the
free exercise of religion were its core com-
mitments, its concerns grew substantially
over time, to the point that protecting the
first eight amendments to the Constitution
defined the ACLU’s greater agenda. When
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the sesquicentennial of the Bill of Rights
was celebrated in 1941, Americans gener-
ally and lawyers more particularly gave new
importance to the additional articles that
James Madison, almost singlehandedly,
had convinced his colleagues in the First
Congress of 1789 to consider.

By the 1930s, then, the nation had en-
tered a new epoch, when "rights talk” —
rather than discussions of the powers and
structure of governance — would dominate
its constitutional concerns. The portent of
this new era appeared in the most famous
footnote in American jurisprudence. U.S.
p. Garolene Products Company was just one
more case in which the Supreme Court de-
veloped its new Commerce Clause doctrine.
But in footnote 4., Justice Harlan Stone in-
troduced a new set of criteria by which the
Court might henceforth consider over-
turning duly enacted statutes. In the realm
of economic legislation, the Court should
now show greater deference to the political
branches. But there were three other con-
ditions under which the Court could subject
legislation to closer scrutiny:

first, when it involved specific guarantees of
rights, including those stated in the first eight
amendments to the Constitution, which could be
applied against the states under the Fourteenth
Amendment;

second, when ordinary political processes did
not offer litigants adequate recourse to redress
their grievances;

and third, when the parties seeking relief be-
longed to “discrete and insular minorities,”
whether religious, ethnic, or racial in nature®9.

The first category anticipated the de-
velopment of the “incorporation doc-
trine”, which explicitly extended nearly all
of the rights enumerated in the first eight
amendments against the states. The second
clearly applied to the disfranchised Afri-

can American population in the South. The
third category fit the situation of religious
sects like the Jehovah’'s Witnesses, whose
often obnoxious behavior played a catalytic
role in the evolution of doctrines relating
to the free exercise of religion®°. It would
also cover the harsh treatment imposed on
Japanese Americans during World War Two,
when, in defiance of their status as Ameri-
can citizens, the government arbitrarily in-
terned them in isolated camps?®'.

This subordination of Japanese Ameri-
cans marks one of the bleakest chapters in
American law. Though far different in du-
ration and severity from the centuries-long
oppression of African Americans, it fos-
tered a significant shift in public sentiment
that made overt issues of racial discrimi-
nation and oppression an open subject of
public controversy. The mass murder of
millions of European Jews during the Hol-
ocaust only deepened this sentiment. It was
against this background that the NAACP
finally concluded that it could attack segre-
gated schools. Building on the precedents
it had gained in its suits pursuing desegre-
gation in graduate education, the NAACP
believed the Supreme Court would be will-
ing to reconsider the entire edifice of racial
segregation it had legitimated in Plessy v.
Ferguson.

The outcome of this strategic choice was
the Court’s unanimous holding in Brown .
Board of Education, the most celebrated ju-
dicial decision in American (and perhaps
even global) constitutional history. The de-
tails of this famous decision need not con-
cern us here. But two points deserve major
emphasis. First, rather than engage in the
kind of nuanced reasoning and extensive
citations to legal precedent that commen-
tators might have expected, Chief Justice
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Ear] Warren wrote an elegant opinion that
was, at heart, simply an appeal to egalitari-
an principles. That opinion, though not its
results, therefore disappointed many com-
mentators for its very brevity. Second and
more important, the appeal left open diffi-
cult questions about how to enforce the de-
cision. For many southern whites, the Court
seemed to be attacking an entire way of life
that they desperately wished to control.
“Massive resistance” was the name given to
the southern response to Brown?>.

For historians, then, the real problem
involves explaining how the United States
moved from the initial judgment in Brown
to the enactment of the Civil Rights Act of
1964, and the Voting Rights Act of 1965.
These were the true milestones of the Sec-
ond Reconstruction. Although the initial
role that the Supreme Court played was an
important catalyst, it was only secondary
in a larger story. The massive opposition
that the Brown decision aroused through
much of the South led the Court to reiterate
a famous statement from Marbury v. Madi-
son, the famous judicial review decision of
1803, affirming that it was “"emphatically”
the duty of the judiciary to “say what the law
is.” But that statement could not overcome
the multifold efforts of countless southern
jurisdictions, from school boards to state
governors and legislatures, to preserve a
segregated society®.

The story of this decade of political
change after 1954 has multiple dimensions.
One notable aspect of this story involves the
role of African American college students
sitting in at segregated lunch counters and
refusing to leave unless they were served.
Protest marches that drew violent respons-
es from local police were widely covered on
television news — then a novelty — eliciting
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popular sympathy from millions of viewers.
The refusal of southern officials to conform
to judicial orders desegregating schools
led the administration of President John
Kennedy, initially somewhat hesitatingly,
to pursue additional legal remedies. It was
the southern "backlash” against Brown that
helped to persuade other Americans that a
mere judicial decision would not complete
the greater work. The tragic assassination
of President John F. Kennedy in November
1963 also advanced the case. His successor,
Lyndon Baines Johnson, treated enactment
of the Civil Rights Act and Voting Rights Act
as a tribute to Kennedy’s legacy and an op-
portunity to demonstrate his own impres-
sive legislative skills>4.

Those two acts number among the most
important pieces of legislation Congress
ever passed. Drawing upon the broad read-
ing of the Interstate Commerce Clause fash-
ioned during the New Deal, the Civil Rights
Act gave African Americans equal access to
every form of business: restaurants, ho-
tel, theaters, stores, and everything else.
Equally important, the Voting Rights Act
and its later revisions empowered Afri-
can Americans to exercise their Fifteenth
Amendment right to vote throughout the
South, while imposing other restrictions on
electoral laws that could be manipulated to
minimize their political influence. These
acts drove the Second Reconstruction that
attained many of the goals its predecessor
had failed to secure a century earlier. The
repercussions of these acts still dominate
American politics six decades later.

Yet while the hard work of the civil rights
movement in the 1960s became primarily a
political struggle, the Supreme Court was
reshaping American constitutionalism in
other ways. Under the leadership of Chief
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Justice Earl Warren and his successor,
Warren Burger, the Supreme Court pur-
sued a "rights revolution” of another kind.
Following the path marked by Footnote 4,
of Carolene Products, the Gourt developed
the “incorporation doctrine,” which held
that nearly all the rights identified in the
first eight amendments to the Constitution
could be applied and amplified against the
states. Nor did this approach always depend
on the literal text of the Constitution. In
two epochal cases, Griswold v. Connecticut
(1965) and Roe v. Wade (1973), the Court in-
ferred that “penumbras, formed from ema-
nations” from the Bill of Rights established
a general right of privacy that protected the
right of married couples to practice con-
ception and of pregnant women to decide
whether to obtain abortions.

Over time, Roe 9. Wade arguably became
the most controversial decision in Amer-
ican judicial history. When we consider
the ongoing repercussions of that case,
and those relating to the civil rights laws
of the mid-1960s, one can argue that 1973
marked a turning point when we move from
the realm of constitutional history, properly
defined, to the rush of current events whose
consequences are not yet known, which
as yet makes their true historical analysis
quite difficult.

4. The Uncertain Path Ahead: A Few Final
Thoughts

Of course, the constitutional history of par-
ticular events and decisions occurring over
the past half century can already be written.
The best examples here cover momentous
judicial decisions: Roe y. Wade and its after-

math, including the movement that culmi-
nated in the Supreme Court’s recent deci-
sion to repudiate the constitutional right to
abortion; the Court’s acceptance of same-
sex relations as a legitimate expression
of a personal right to privacy; and its en-
dorsement, now increasingly problematic,
of a neutral standard for judging claims of
religious exemptions to particular laws and
regulations®. Such studies often illustrate
how so many legal challenges arise from
contrived cases selected and shaped by
public interest litigators. Another involves
recognizing how the justices often invite
challenges to judicial doctrines they want to
modify or overturn — including gutting the
Voting Rights Act.

There are, however, two broader topics
that identify matters of immediate con-
cern. One involves the role of historians
in evaluating the so-called originalist ar-
guments that dominate modern constitu-
tional interpretation. The other concerns
how historians, today and in the future, will
deal with the degradation of constitutional
norms embedded in the behavior of Donald
Trump and the deterioration of the Repub-
lican party into an authoritarian cult.

Historians naturally assume that any
inquiry into the original intended or un-
derstood meaning of a constitutional text
must be inherently historical in nature.
That was the inspiration, formed in the
early 1970s — before the word originalism
was coined — that led me to write Original
Meanings, which explain how a historical
approach to this problem could work. But
avowed originalists, both on the bench and
in the law schools, have turned away from
relying on historical sources. They describe
their own approach as being inherently lin-
guistic in nature: a search for the public or
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semantic meaning of contested terms. In
this view, historical analysis appears too
indeterminate to satisfy the jurists’ desire
for certainty. Historical evidence can still
illustrate linguistic usage; but the specific
political purposes that explained the adop-
tion of these terms seems largely irrelevant
to this quest. The obvious rejoinder that
historians need to make is to insist that the
original meaning of a constitutional clause
can never be understood or explained if one
does not examine the purposes and debates
surrounding its adoption. And their duty as
teachers is to explain why a historical ap-
proach makes much better sense than the
linguistic turn2®.

Dealing with the Trump problem and
the degeneration of the Republican par-
ty poses far graver difficulties. Historians
have always assumed that, once past the
Civil War, the nation would always enjoy
constitutional stability. They were equally
confident that the peaceful transfer of pow-
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er through democratic elections has been
the dominant norm of political behavior
since 1801 — again except in 1861. To have a
sitting president abandon those norms, fo-
ment an insurrection to annul an election,
survive two impeachments on the basis of
partisan fealty, and remain the dominant
figure in his party: these are conditions that
stagger any historian’s imagination, not
merely because they are so anomalous, but
because they reveal that the entire consti-
tutional system is in danger®?. Such a per-
ception will force historians to search for
causal explanations they have rarely con-
sidered previously. It will be a great source
of intellectual stimulation — and perhaps
political despair.
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Teaching Constitutional History in Brazil: an

Experience in an Undergraduate Legal History

Course Employing Active Teaching Methods

1. Introduction

Constitutional History is a relatively recent
area of study within Brazilian Legal History.
Previously, some works in Constitutional
Law have touched upon this topic. For in-
stance, Waldemar Martins Ferreira’s book®
(well-known for its anti-Vargas stance)
aimingto align Brazil with aliberal tradition
of Constitutionalism. In the realm of insti-
tutional history, specific works include vol-
umes about the Federal Supreme Court by
Leda Boechat Rodrigues® and Emilia Viotti
da Costa®. With the current growth of Legal
History in Brazil, there are now groups ded-
icated to Constitutional History in various
regions such as Brasilia*, Mossor6d, as well
as other places like Florianépolisé, Curiti-
ba?, and Sio Paulo®, where researchers are
actively working on this subject.

When delving into the teaching of Con-
stitutional History, we encounter a signif-
icant challenge in navigating this subject.
There isn't a singular approach but rather

DIEGO NUNES

a multitude of perspectives to explore, both
broad and specific. To illustrate, let’s out-
line the various approaches taken by differ-
ent institutions:

- At the University of Brasilia (UnB)9,
the Ph.D. Program offers a research line
focused on Constitution and Democracy,
organized into sublines. One such subline
centers on “Narratives, Constitutional His-
tory, and State Building,” which includes
courses such as "History of Public Law,”
“History of Brazilian Political Institutions,”
and "Historical and Sociological Dimen-
sions of Constitutionalism,” alongside
seminars covering specific topics.

- The Federal University of “Semi-Ari-
do” (UFERSA)' in Mossoré, Rio Grande
do Norte, incorporates two courses within
its Ph.D. Program: "Historical and Socio-
logical Dimensions of Constitutionalism,”
evidently influenced by UnB (with faculty
members who are UnB alumni), and “Bra-
zilian Political Constitutional Thought.”
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- At Uninter' in Curitiba, the Ph.D.
Program offers the course “History of Pub-
lic Law.”

- The University of Sio Paulo (USP)'*
integrates the study of Constitutional-
ism into the LL.B. curriculum through the
course “History of Political Ideas in Brazil.”

- The Federal University of Santa Ca-
tarina (UFSC)™ in Florianopolis includes
the course "History of Public Law and Con-
stitutionalism” within its Ph.D. Program.
Moreover, these topics are also covered in
compulsory courses such as Legal Histo-
ry in LL.B. and History of Legal Culture in
LL.M.

Despite the various approaches, wheth-
er they focus on Public Law (distinguishing
between Counstitutional and Administra-
tive Law) or Political Theory (separating
the Legislative, Executive, and Judiciary
branches), they all center around Consti-
tutionalism as the common thread binding
these discussions. The experiences of the
French and American revolutions in the
18" century, along with the reforms in Ibe-
ria during the 19™ century, are crucial, as we
will explore further, as is the Brazilian con-
stitutions during both the Monarchy and
the Republic.

My journey followed a similar path.
During my tenure as a professor at the Fed -
eral University of Uberlandia (UFU)'# in
the State of Minas Gerais, my initial role
involved teaching a master’s course on fun-
damental rights, and I introduced a syllabus
on "History of Public Law and Constitu-
tionalism™ into the overall program. Con-
currently, in the LL.B. course, I instructed
on “History of Legal Thought,” where dis-
cussions on Enlightenment and Liberalism
naturally led to exploration of Constitu-
tionalism.
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This trajectory continued when I tran-
sitioned to Associate Professor at UFSC.
In my classes on "Legal History” for first-
year students, I delved deeper into Consti-
tutional History, particularly focusing on
the legal debates of the 18™ and 19™ centu-
ries and began incorporating examination
of the legal landscape in the 20™ century.
However, [ have not yet had the opportunity
to teach the course “History of Public Law
and Constitutionalism” at the LL.M. and
Ph.D. levels in Florianépolis.

Before delving into the core of our
discussion, I want to emphasize two aspects
that I find significant but cannot elaborate
on here. Firstly, it’s crucial to address
the lack of diversity among colleagues
teaching constitutional history in Brazil.
The field predominantly comprises white
men, like me, with few exceptions like Rio
de Janeiro®. It's imperative to promote
diversity among legal and constitutional
history scholars'®. Secondly, there’s a
concerning lack of emphasis on teaching
constitutional history, or legal history
in general'?, not only in Brazil'® but also
elsewhere'9. We have limited opportunities
to reflect on our teaching practices,
particularly with other legal historians®°.
While we frequently discuss our research,
we often neglect the equally fundamental
aspect as the legal education®'.

The aim of this article is to outline my
teaching approach in Legal History, with a
particular focus on Constitutional History.
The first section will lay out the foundation
of my teaching methodology, which is root-
ed in a Comparative Constitutional History
perspective. Here, I will discuss the selec-
tion of sources and the approaches I em-
ploy. In the second section, I will delve into
the specifics of my teaching practice, high-
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lighting the use of active methodologies to
incorporate questions about Brazilian Con-
stitutional History into my Legal History
course.

2. Teaching Comparative  Constitutional
History: Sources and Approaches

In my current Legal History course, aimed
at first-year Bachelor of Laws students, I've
structured the curriculum into three main
sections. But before that, I've proposed a
section “zero” that serves as an introduc-
tion, covering methodological issues and
fundamental concepts essential for study-
inglegal history.

The first section, the most extensive,
provides an overview of Western Legal
History, with a focus on the connections
between Continental Europe and Latin
America, particularly Portugal and Brazil.
The second section delves into the History
of Brazilian Law during the Republic era.
Lastly, the third section concludes with a
brief general summary, aiming to tie to-
gether all the key aspects covered.

Throughout the course, I employ active
teaching methodologies. The introducto-
ry section leans towards theory, though I
incorporate some activities. For the legal
history timeline, I strike a balance between
traditional lectures and in-class exercis-
es. Finally, the discussion on the history of
Brazilian law is conducted in an interactive
manner.

Focusing on content aspects, I've di-
vided the legal timeline into five blocks: 1.
Antiquity, with a focus on Roman Law; 2.
The Middle Ages, discussing the ius com-
mune tradition (including aspects of pub-

lic law such as tyrannical governance); 3.
Pre-Modern Law, exploring early Brazilian
legal developments during colonialism,
polizei, and the conflicts between state law
(ordonnances) and ius commune; 4. Modern
Law, examining the emergence of decla-
rations of rights, constitutions, and codi-
fication of law; and 5. Contemporary Law,
discussing legal theories and human rights
following World War II.

In this article, I will focus on my strate-
gies for engaging with arguments on Con-
stitutionalism. Specifically, I will discuss
the iconography of declarations of rights
and constitutions, constitutional and dec-
laration preambles and constitutional pro-
cesses in metropolises and their colonies,
with a particular focus on England and the
United States, France and Haiti, and Portu-
gal and Brazil.

2.1 The Visual Representation of Declarations
and Constitutions

One of the initial elements I introduce in
my courses to stimulate and engage stu-
dents in the discussion is visual support.
While it may not be feasible to delve deep-
ly into detailed concepts of iconography or
legal iconology®?, it’s crucial to place these
images in context. That’s why I always be-
gin by showcasing Eugéne Delacroix’s “Le
28 Juillet. La Liberté guidant le people.”
This painting serves as a reminder that it
depicts not the French Revolution of 1789,
but the events of 18302, highlighting the
differences in the constitutional discourse
between these two periods.

An interesting observation stemming
from this episode is the prevalence of artis-
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tic interventions in constitutional matters.
Both painting and the press have played vi-
tal roles in celebrating and communicating
the emergence of constitutionalism, allow-
ing us to delve deeper into the historical
context beyond mere textual analysis of the
constitutions and the individuals involved.

Beginning with the Glorious Revolution
in England and the enactment of the Bill
of Rights, John Cary’s "The Bill of Rights
ratified at the Revolution by King William,
and Queen Mary, previous to their Corona-
tion” (circa 1783-1797) offers a fascinating
insight. As the title suggests, acceptance
of the declaration’s terms was a prerequi-
site set by Parliament before the king and
queen could be crowned. This depiction
encapsulates the emergence of a new power
dynamic under the unwritten English Con-
stitution, characterized by the principle of
“the king in parliament™.

Taking a cue from the developments in
the metropolis, nearly a century after the
American colonies asserted their rights and

embarked on the journey to independence,
they proceeded to adopt constitutions, cul-
minating in the establishment of a federal
constitution encompassing all states. In
Virginia, where this process began, I often
refer to Jack Clifton’s oil painting, “Adop-
tion of the Virginia Declaration of Rights”
(circa 1794.). In this portrayal, George Ma-
son, who penned the initial version of the
1776 Declaration of Rights, addresses the
assembly while others listen and take notes,
indicating the revisions the text underwent
during debates in the House of Burgesses.
These documents are not merely composed
of philosophical elements but also incor-
porate political and legal arguments, often
influenced by circumstances, such as the
omission of any mention of slavery.

The second most recognized image
among students regarding constitution-
alism is the tableau "Declaration of the
Rights of Man and of the Citizen” by Jean-
Jacques-Frangois Le Barbier (circa 1789),
which contains the entire text of the French
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declaration. While the concept and image-
ry were clear at the time, they may not be as
obvious today. The idea of presenting the
declaration in a tableau is intriguing, as it
connects the text to other sacred texts, al-
beit now secular rather than religious. This
image serves as a form of official propagan-
da and is rich in iconographic symbols:

- The "eye of Reason” casts its light
upon France, symbolizing the overthrow of
absolute monarchy.

- The laurel garland represents power.

- The woman on the left personifies
France, adorned with a crown and a blue
coat adorned with fleur-de-lys. She has
broken free from the chains of absolute
monarchy by divine right. The clouds be-
hind her symbolize the obscurantism and
lack of fundamental freedoms of the Ancien
Régime, which are fading away.

- The woman on the right embodies
Freedom, holding a scepter in her right
hand, guiding her with the radiant eye of
reason, and a triangle symbolizing equality
among men (though not women, as crit-
icized by Olympe de Gouges in her “Dec-
laration of the Rights of Woman and of the
Female Citizen” of 1791). Her left hand in-
dicates the new rules that will govern rela-
tions among the French people.

- The serpent biting its tail, an Ourobo-
ros, represents the eternal cycle of life and
the immutable nature of rights. It encircles
ared cap: the Phrygian bonnet, worn by lib-
erated slaves as a symbol of their freedom.

- The beam represents France’s mili-
tary strength, under control to ensure that
the French people will not initiate aggres-
sion but possess the means to defend them-
selves if attacked.

Examining these details is crucial be-
cause, in general, people may not realize

184,

Fondamenti

that France at that time was not a republic
but had transitioned into a constitution-
al monarchy. Some symbols, like the red
cap, could confuse students. As previously
noted, the Phrygian bonnet is typically as-
sociated with Marianne, the symbol of the
French Republic. Therefore, this reinter-
pretation was necessary to align the decla-
rationwith the republican tradition and dif-
ferentiate it from the English Bill of Rights,
despite their strong historical connections,
particularly regarding the original reasons
for convening the Estates-General.

It’s no coincidence that France’s tradi-
tion celebrates radical solutions during the
revolution, such as the execution of Louis
XVI. A vivid depiction of this spirit can
be found in “Journée du 21 janvier 1793 la
mort de Louis Capet sur la place de la Révo-
lution: présentée a la Convention nationale
le 30 germinal” by Isidore Stanislas Henri
Helman (well-known for Charles Mon-
net’s engraving), created between 1793 and
1794.. The scene of the guillotine’s imposi-
tion upon the French king in the Place de la
Révolution is rich with symbolism. For in-
stance, the empty pedestal in front of him
once held an equestrian statue of his grand -
father, Louis XV. When the monarchy was
abolished on September 21, 1792, the statue
was torn down and melted.

In a sense, the allegories of Haitian
independence are also marked by blood-
shed. During that era, the Island of Saint-
Domingue was a French colony. From the
images of the slave revolt in 1791, through
the wars against France and the struggle
for independence, numerous scenes of vi-
olence are depicted. Generally, these im-
ages aim to be shocking, portraying black
individuals in peasant attire killing white
people. Surprisingly, one of the more epic
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paintings portrays a battle between Haitians
and Poles. The Polish Army had allied with
Napoleon, hoping for his assistance against
Russia, Prussia, and Austria. This event was
captured by January Suchodolski in “Battle
of San Domingo” (also known as the Battle
for Palm Tree Hill) in 1845. Initially con-
vened to suppress a prison riot, the soldiers
found themselves on the field facing rebels
fighting for freedom. Some of the Polish
men switched sides and joined the rebel-
lion. Referred to as "the White Negroes of
Europe” by Jean-Jacques Dessalines, Hai-
ti’s first head of state, they were granted
Haitian citizenship after independence*.
In Haitian constitutions, all citizens are re-
ferred to as Noirs.

The images depicted in the first "Hai-
tian” constitution vary significantly, as ev-
ident in the lithograph “Le 1er Juillet 1801,
Toussaint-L'Ouverture, empowered by the
people of Haiti and under the auspices of
the Almighty, proclaims himself Gover-
nor-General, accompanied by legally ap-
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pointed representatives, in the presence
and under the Constitution of the Republic
of Haiti,” created by Villainin18o1. This re-
fers to the unique constitution of the Saint-
Domingue colony in 1801, which liberated
the black population of the island follow-
ing a slave revolt. Christian symbolism was
prominently featured, including depictions
of God, a bishop, a mother with a child, and
the people blessing the text held by Tous-
saint Louverture, the leader of the newly
autonomous region of Saint-Domingue.
Napoleon’s disregard for the crucial clause
regarding the end of slavery led to the war
for independence and the adoption of the
Constitution of 1805, which reinstated the
image of a nation of free black men?.

Now, let’s into the Portu-
guese-Brazilian experience. It's intrigu-
ing because, following the British-North
American and French-Caribbean experi-
ments®®, the Luso journey absorbed many

delve

aspects of previous independence move-
ments.
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The Liberal Revolution of Oporto in
1820 hastened the convening of Extraordi-
nary General Courts (an assembly reminis-
cent of the Ancien Régime, akin to the French
General Estates or Cadiz in Spain). Since
1808, following the Napoleonic invasion,
Prince Regent John VI and the entire Lu-
sitanian court had been relocated to Rio de
Janeiro. Then, in 1815, he declared a change
in Brazil's status, transforming it from a
colony into part of the United Kingdom of
Portugal, Brazil, and the Algarve. This ar-
rangement failed to satisfy both the Portu-
guese, who felt distant from power, and the
Brazilians, who remained under Luso rule.
When the courts were convened, only four
delegates from Brazil were included. This
marked the beginning of the independence
process, exacerbated by Prince John's re-
turn to Lisbon, leaving his son Peter in
Brazil to maintain control. However, in
September 1822, Brazil declared its inde-
pendence, prompting Portugal to declare
its own constitution.
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Turning to Portugal, we encounter "Al-
legory of the Constitution of 1822” by Do-
mingos Sequeira (1822). In this composi-
tion, the characters are depicted within a
monumental architectural setting where
a crowned female figure, personifying
Lusitania, stands prominently on a plat-
form, expressing gratitude for her libera-
tion. Flanking her are figures representing
Strength and Reason. At the forefront of the
platform, dressed in white, stands Liberty,
whom the surrounding people implore for.
It’s a profoundly dramatic scene indeed.

We didn’t come across significant al-
legorical representations of the Brazilian
Constitution of 1824. Instead, the focus is
on Pedro I, the first emperor of the newly
independent nation, as depicted in "Dom
Peter I, Emperor of Brazil” by Henrique
José da Silva (1825). This artwork captures
the drama of Peter’s decision for Brazil, his
heroic declaration of independence, and
his glorious coronation.
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It’s also pertinent to discuss the Impe-
rial Constitution, as Peter I dissolved the
elected constituent assembly in 1823 and
appointed a State Council to complete the
task. The issue revolved around the ques-
tion of whether the assembly or the dynasty
held true constituent power. The emper-
or refused to be governed, leading to the
emergence of a fourth power, the Modera-
tor, inspired by Benjamin Constant’s con-
cept of neutral power.

In the Brazilian monarchy, the crown
held the ultimate authority. The emperor
served as the head of government, appoint-
ing ministers (executive power), selecting
senators and influencing the Chamber of
Deputies (legislative power), and appoint-
ing judges (judiciary power).

In conclusion, it’s evident how illumi-
nating images can be in presenting revolu-
tionary and constitutional themes. The in-
tricacies captured in paintings, lithographs,
and other artistic mediums are highly ed-
ucational, often delving into aspects that
may not be entirely clear in declaration and
constitutional texts. However, we shouldn’t
overlook the significance of these written
documents themselves. In the next topic,
I'll discuss how I incorporate them into my
classes.

2.2 The Preambles of Constitutions and
Declarations

Preambles are intriguing texts. Generally,
they are often overlooked or relegated to a
secondary position because, as we learn in
Constitutional Theory, they lack enforcea-
bility. In essence, we cannot directly derive
rules from these texts. However, in Legal
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History, this is not a hindrance; on the con-
trary, preambles can be highly useful for
understanding legal texts*? or may even be
subject to analysis themselves.

Firstly, I'd like to highlight the presence
of the sacred. In the case of the British Bill
of Rights, it’s interesting to observe the
presence of clergy in the Lords Chamber:
«Whereas the Lords Spiritual and Tempo-
ral and Commons assembled at Westmin-
ster, lawfully, fully and freely representing
all the estates of the people of this realm,
did upon the thirteenth day of February in
the year of our Lord one thousand six hun-
dred eighty-eight present unto their Maj-
esties, then called and known by the names
and style of William and Mary, prince and
princess of Orange, being present in their
proper persons, a certain declaration in
writing made by the said Lords and Com-
mons in the words following, viz.» God is
also invoked in the French Declaration of
1789: «Therefore the National Assembly
recognizes and proclaims, in the presence
and under the auspices of the Supreme Be-
ing, the following rights of man and of the
citizen: [...]». Secularization would come
in the subsequent phases of the revolution.
Similarly, constitutions in the Catholic
world—Spain, Portugal, and Brazil—would
assert (in capitalized letters) the blessing
of the Holy Trinity upon the preamble text.

The language used wasn’t neutral. The
notion of “declaring” rights was carefully
considered2®. Unlike “constituting,” which
implied a current political action, declara-
tions focused solely on rights already in ex-
istence. These were described as “certain”
and “inherent” (in Virginia), or as “natural,
unalienable, and sacred,” to all people “may
remind them unceasingly” (in France).
Particularly in England, and initially in the
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United States and France, declaring rights
was simpler than establishing them, even
when the content was novel: the liberties
under the old regime were vastly different
from those post-revolutions and new con-
stitutions, akin to political treaties.

Other linguistic uses corroborate this.
The declaration of rights by the “good peo-
ple” of Virginia signaled allegiance to the
new order established in the colonies. As
previously mentioned, the French Declara-
tion of the Rights of Man and of the Citizen
explicitly excluded not only women but also
slaves and Jews®9. Similarly, the famous
“We the People” in the preamble of the
American Constitution didnt encompass
all residents of the new states, evident from
a mere reading of the electoral processes
outlined within the document.

The preamble of the Brazilian Imperial
Constitution was particularly noteworthy.
Similar documents, such as those of Spain
and Portugal, emphasized the connection
between the new text and the old laws of
the nation, striving for national prosperity
under this revised political agreement. As
mentioned earlier, the drafting process was
contentious, leading to the dissolution of an
elected assembly and its replacement with
a council appointed by the emperor. The
Brazilian preamble reflected this, explain-
ing how the final text, influenced by the
emperor’s intervention, was deemed fa-
vorable, while also highlighting the desired
oath of allegiance to the emperor by the new
composition of the national assembly.

In short, preambles serve as crucial
sources for observing aspects often over-
looked when comparing constitutional
texts, which tend to be similarly abstract.
As discussed, this approach often limits the
scope of rights to bourgeois men, with pre-

ambles providing more genuine insights
into the contexts. Consequently, they are
valuable for classroom use, allowing stu-
dents to grasp the nuances of each case.

2.3 The Constitutional Process in Metropolises
and Their Colonies

To conclude this section, I aim to outline
my strategy for decolonizing the teaching of
Constitutional History while acknowledg-
ing a broader context. I explore the emer-
gence of constitutionalism in the shadow
of colonialism, a paradox when consider-
ing abstract liberal ideals. By examining
the experiences of England and the United
States, France and Haiti, and Portugal and
Brazil from a comparative perspective, we
can prompt students to ponder why these
historical narratives matter, how they relate
to our (peripheral) experiences, and which
strategies proved effective in each case.

Former colonies, whether in revolu-
tionary or reformist contexts, shared a
common background but diverged in their
futures. On one hand, these experiences
were united by certain factors, notably the
prevalence of Contractualism, particular-
ly evident in the influence of John Locke’s
theory. On the other hand, the uniqueness
of these experiences led to different con-
stitutional arrangements: the United States
adopted a republic, Haiti experienced an
erratic succession of regimes, and Brazil
established a monarchy. Moreover, exter-
nal factors played a significant role in the
success of the United States, the struggles
of Haiti, and the fluctuations of Brazil. How
each nation dealt with slavery was central to
their trajectories.
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The United States and Brazil viewed
Haiti as a cautionary example to avoid: the
idea of a “civilized” nation° governed by
free black people was deemed unacceptable
at the time. Slavery persisted in the Unit-
ed States until the Civil War of the 1860s,
while Brazil abolished it gradually through
a series of laws controlling the transition,
culminating in the 1870s and 1880s. Politi-
cians often cited the perceived “anarchy” of
“negroes” in Haiti as justification for main-
taining slavery>. While the constitution of
Haiti declared the nation free, American
and Brazilian texts remained silent on this
foundational aspect of their countries’ his-
tories.

Hence, it’s evident that the processes of
constitutionalization weren’t just intercon-
nected at the center but also extended to the
periphery, and this connection wasn’t solely
directed from the center outward. Another
illustration is the Portuguese constitutional
charter of 1826, which Peter IV, also known
as Peter I of Brazil following his father John
VI's death, imposed. This constitution also
granted moderating power to the emperor,
a fact that intrigued Carl Schmitt32.

As we've observed through visual rep-
resentations and preamble texts, consti-
tutionalism’s circular nature is marked
by continuous interaction and influences
from various directions. This complex mo-
saicisn’t straightforward to present, but it’s
imperative for our students not to adhere
to traditional, linear narratives centered
around the Global North. Teaching Con-
stitutional History in a country like Brazil
presents an opportunity to delve into cut-
ting-edge Legal History methodologies and
serve as an example of how North America
and Europe could reassess their trajec-
tories. To achieve this, in my opinion, we

192

Fondamenti

must not only alter the discourse, but also
reform our practices, as I'll discuss in the
following section.

3. Teaching Brazilian Constitutional History:
Using Active Methodologies in a Legal History
Course

As I mentioned earlier, my Legal History
course is divided into three main sections:
amethodological introduction, an overview
of Western legal history focusing on Con-
stitutional History in modernity, and an
in-depth study of Brazilian Legal History
during the Republic. To teach this course,
I employ active methodologies, blending
traditional lectures with interactive exer-
cises. During the general overview, [ incor-
porate both vertical lessons and exercises,
but I shift towards student-led activities
when we delve into discussions about Bra-
zilian law.

My objective in this segment is to high-
light the activities related to Constitutional
History, which typically take place in the f1-
nal weeks of the course and follow a chron-
ological sequence. To achieve this, I pres-
ent two activities within the legal-historical
panorama, covering legal modernity and
contemporary law, as well as a guided ac-
tivity focusing on Brazilian Law during the
Republic.

In the Legal Modernity module, I pro-
pose a Moot Court exercise to delve deeply
into concepts such as Constituent Power
and Constitutional arrangements. This in-
teractive simulation allows students to ac-
tively engage with the principles and pro-
cesses that shape constitutional structures.
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In the Contemporary Law module, the
activity explores the interaction between
International Human Rights and National
Fundamental Rights, using Art as a vehicle
tounderstand the advancement of rights for
vulnerable groups. Through the analysis of
artistic expressions, students gain insight
into the evolving landscape of rights and
their impact on a global and national scale.

Finally, in the History of Brazilian Law
section, I guide students through simula-
tions of Supreme Court historical cases,
particularly those from authoritarian peri-
ods. These simulations involve re-evaluat-
ing past cases to assess the independence of
judges during dictatorships. This exercise
encourages students to critically evaluate
judicial decisions in challenging political
contexts and explore the complexities of
maintaining judicial integrity during tur-
bulent times.

3.1 Legal Modernity: Constituent Power and
Constitutional Arrangements - Historical
Characters’ Moot Court

The initial activity presented to students
is a “moot court™3 a method widely rec-
ognized in International Law and common
law jurisdictions for practicing the rhe-
torical aspects of certain subjects. In this
exercise, two teams of students are given a
predetermined amount of time to present
arguments on a previously chosen theme,
taking turns to engage in rounds of dis-
cussion. Nowadays, moot court groups are
highly developed in many universities, and
some competitions have gained considera-
ble renown.

In my course, the moot court exercise
also involves a role-playing component®+.
In addition to discussing a specific argu-
ment, students are required to assume the
roles of historical figures.

The focus of the discussion is the emer-
gence of constitutionalism in Brazil, par-
ticularly centered around the constitution-
al assembly of 1823 and the Constitution
of 1824.. The key figures involved are the
Brazilian emperor, “Dom Pedro” (Peter I
of Brazil, following Peter IV of Portugal),
and the congressman “Frei Caneca” (Friar
“Mug,” a nickname derived from his family
business, a ceramics fabric). Having previ-
ously discussed above the Brazilian mon-
arch, we can now introduce his adversary.

Frei Caneca, a member of the Carmelite
order and a politician, was part of a move-
ment of liberal clergy in Brazilian politics
during that period?s. He served as a deputy
for the province of Pernambuco in the Na-
tional Assembly, but was later implicated,
tried, and executed for his involvement in
the Equator’s Conference, a secessionist
movement in Brazilian North-East zone.

While it’s important to note that these
two historical figures did not engage in a
direct debate, examining Frei Caneca’s
congressional speeches and Dom Pedro’s
decrees reveal a crystallization of the two
main political factions in imperial politics:
liberals versus conservatives. These oppos-
ing stances shaped the arguments during
the constitutional debate that defined Bra-
zil’s transition to an independent state.

In these discussions, two key arguments
stand out: the nature of Constituent Pow-
er and the constitutional arrangements
of powers and functions. Concerning the
first argument, I've chosen to focus on the
dilemma of precedence between the sov-
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ereignty of the national assembly and the
power of the dynasty. On one hand, the
congressmen engaged in constituent work
declared themselves free to deliberate on
all matters. On the other hand, the emperor
perceived certain issues as personal pre-
rogatives beyond the purview of the peo-
ple’s representatives. In essence, the ques-
tion boils down to whether the constitution
was an imperial concession or a product
of popular movement. As previously dis-
cussed, the outcome was the dissolution of
the assembly, the establishment of a coun-
cil, and the introduction of a constitution
imposed by the monarch.

Regarding the second argument, I've
chosen to examine the establishment of
the Moderator Power, the fourth branch
outlined in the constitutional charter. This
serves multiple purposes: firstly, it allows
the emperor to appoint agents across all
three powers, including ministers, sen-
ators, and ordinary judges. Secondly, it
grants him the authority to intervene in the
exercise of powers; since the government
acts in his name, he has the power to dis-
solve the chamber of deputies and call for
legislative elections, as well as the author-
ity to pardon criminal convictions. Thirdly,
the emperor is deemed “inviolable and sa-
cred” and is not held accountable by law or
politics, as he is considered the “perpetual
defender of the nation.”

This discussion is intriguing because it
reflects themes present in the Western legal
and political tradition of the era. Specifical -
ly, two French figures, Benjamin Constant
and Abbé Sieyes, serve as notable exam-
ples. Constant’s concept of Neutral Power®
bears striking parallels to the Brazilian ex-
perience of Moderator Power, making him
a direct reference point. While Sieyes’s
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influence may be less obvious, a closer ex-
amination reveals that the ideas of the Bra-
zilian friar draw clear inspiration from the
French abbot®?. It’s noteworthy that both
figures were clergymen engaged in politics
within a liberal framework. I encourage
students to delve into the works of Sieyes
and Constant to gain deeper insights into
the Brazilian constitutional context.

The class will be divided into six groups:
two representing Dom Pedro, two repre-
senting Frei Caneca, and two acting as ju-
ries. Each trio will tackle different aspects
of constitutional power. The first trio will
debate constituent power fundamentals,
while the second will focus on moderator
power.

Each group must prepare a written
memorandum (1-3 pages) and engage in
two rounds of 5-minute oral debates. Dur-
ing the debates, each group can designate
two representatives. Dom Pedro’s and Frei
Caneca’s groups must submit their memo-
randums to the jury groups 4.8 hours before
the presentation.

Following each debate, the jury will ar-
ticulate the reasons for selecting the best
debater. To support their arguments, Dom
Pedro’s groups will reference the decrees
concerning the opening and dissolution
of the Constituent Assembly of 1823; Frei
Caneca’s groups will utilize his speeches
from that assembly, and the jury groups will
refer to the Imperial Constitution of 1824.
Additionally, selected texts from Benjamin
Constant and Abbé Sieyes will be used.

The evaluation criteria consist of a score
ranging from o to 10, divided into five
points for memorandums (assessing both
form and content, including writing style,
use of bibliography, and adaptation), four
points for oral debates (evaluating form,
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content, rhetoric, and coherence with the
memorandums), and one point by the cos-
tumes according to the assigned character
(king, clergyman, or judge), aiming to add a
playful dimension and alleviate the tension
inherent in this type of exercise.

My experience with this exercise has
been very positive. The students have
been actively engaged and have presented
well-constructed memorandums and de-
bates. One concern, however, has been the
attire, as some students seemed more fo-
cused on their costumes than on their argu-
ments. It's the professor’s role to maintain
the necessary seriousness to either uphold
or redirect the focus. Following all pres-
entations, feedback is provided for each
group, followed by a closing speech to the
entire class, linking the highlighted aspects
to the broader themes of the previously dis-
cussed module.

In this regard, the activity helps to il-
lustrate how Brazil’s initial constitutional
experience intersects with the tradition
of liberal constitutionalism and its con-
straints. For instance, the inclusion of the
concept of moderator power in the con-
stitutional text, though rare, indicates the
ongoing debate within the political sphere.
Thus, moderator power in Constitutional
History isn’t a uniquely Brazilian phenom-
enon (like the “jaboticaba,” a Brazilian fruit
used figuratively to denote something ex-
clusive to Brazil)3®. On the contrary, the de-
bate over the alignment of political powers
and legal functions (whether the Executive
branch solely administers, the Parliament
solely legislates, and the Judiciary solely
adjudicates) was under construction and in
contention during that period and beyond.

Regarding the issues raised by students
during the exercise, several key points

should be noted. Frei Caneca’s groups ben-
efit from their strong grounding in En-
lightenment tradition, which allows them
to easily connect their arguments with their
backgrounds in political and legal thought.
Onthe other hand, Dom Pedro’s groups have
the advantage of historical victory. Despite
the challenges prevailing political and legal
norms, the Brazilian imperial constitution
endured for almost a century, making it the
longest-lasting in our tradition.

Another significant issue highlighted is
the polarization within the contemporary
Brazilian political debate, where left-wing
students align with Frei Caneca’s discourse
and right-wing students with the emperor’s
speech.

Additionally, there is a current argu-
ment circulating in radical right-wing cir-
cles about the survival of moderator power
in our present-day Constitution of 1988.
This presents a notable paradox since the
1988 Constitution is celebrated as the "Cit-
izen Constitution” following a democratic
process that incorporated popular aspira-
tions. The heterodox idea posits the role of
the military forces in resolving impasses
when branches of government are in con-
flict, based on a provision in the constitu-
tional text concerning “the guarantee of law
and order™. This provision essentially plac-
es the Army, Navy, and Aeronautics under
the same constitution and, consequently,
under the authority of the Executive, Legis-
lative, and Judicial branches, with particu-
lar emphasis on the President, who serves
as the commander in chief of all forces®9.

Despite the complexities of this debate,
it opens up dialogue about the utilization of
the past and the continuities and ruptures
within Constitutional History. While chal-
lenging, it underscores the importance of

195



legal history in law courses?® and the civil
obligation of legal education to uphold con-
stitutional values#', even in contexts where
academic freedom may be contested4?.

In my opinion, this activity is highly
valuable as it encourages students to ana-
lyze present-day issues through a histori-
cal lens. It provides an opportunity to delve
into fundamental notions of constitution-
alism, grounding these concepts in primary
sources and understanding Brazilian par-
ticularities within the broader context of
Global Constitutional History.

3.2 Contemporary  Law: International
Human Rights and National Fundamental

Rights - Art, Rights, and Vulnerable Groups

The second activity proposed for students
resembles a “vernissage” or soirée. In this
exercise, each team of students can present
an artistic expression focused on prede-
fined themes. The manifestation should be
partially original or, at the very least, a col-
lage of existing pieces, encompassing me-
diums such as music, photography, paint-
ings, digital art, etc. The aim of this exercise
is to elicit personal impressions about the
topics and observe how legal thought begins
to influence students’ reasoning.

Groups may choose to exhibit pho-
tography or painting collections, showcase
fiction or non-fiction films, stage theat-
rical plays, or perform musical concerts.
Subsequently, they are required to upload
a file containing their presentation materi-
als (video recordings, photos, scripts, etc.)
onto the Moodle online platform and pres-
ent or perform them in the classroom. The
evaluation criteria consist of a score rang-
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ing from o to 10, divided into five points for
the support material (assessing both form
and content, including text writing, use of
legal texts, and adaptation) and five points
for the presentation (assessing aesthetics
and coherence with the script).

I have selected eight issues sensitive to
the Brazilian reality: #1: women; #2: black
people; #3: children; #4: indigenous and
traditional (such as quilombolas, ribeirin-
hos, etc.) people; #5: the prison population;
#6: religious minorities; #7: LGBT+ people;
and #8: persons with disabilities. Some of
these topics are addressed by specific hu-
man rights conventions (e.g., CEDAW for
women), while others are addressed more
broadly in international treaties (e.g.,
LGBT+ people).

The exercise, titled "Art, Rights, and
Vulnerable Groups,” draws upon primary
sources such as the Universal Declaration
of Human Rights (1948), the American
Convention on Human Rights (1969), also
known as the “Pact of San Jose, Costa Rica,”
and the Constitution of the Federative Re-
public of Brazil (1988). The objective is to
determine whether the vulnerable group
chosen by each team is protected by these
documents and whether their rights can be
classified as international human rights or
national fundamental rights. Following this
initial analysis, teams may research addi-
tional declarations,
national treaties, and domestic legislation
pertaining to their chosen subject.

Subsequently, teams are tasked with
comparing “law in the books” to “law in ac-
tion” regarding their respective topics and
presenting this contrast through art. Gener-
ally, students respond well to mediums such
as music, cinema, and other forms of art, and
some demonstrate genuine talent in their

conventions, inter-
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execution. While factors such as shame, shy-
ness, or other psychological, moral, or reli-
gious considerations may occasionally inter-
fere, it is rare for an entire group to be unable
to produce an acceptable result.

This activity delves into the discussion
of how rights are articulated. Firstly, inter-
national documents such as the Universal
Declaration and the American Convention
on human rights primarily focus on civil
rights, encompassing individual liberties
(such as life, liberty, equality, and proper-
ty) and political rights (such as the right to
vote and be elected). These texts establish
legal protections based on a traditional no-
tion of equality, rooted in formalistic legal
principles, while also incorporating a hu-
manitarian perspective, which asserts that
no right should be denied to any individual.
It’s important to note the liberal essence of
these rights, which are designed to shield
individuals from state interference, a cru-
cial consideration especially in the after-
math of World War II when all states were
tasked with safeguarding the new global
order. Notably, communist countries ad-
vocated for the inclusion of social rights in
the 1948 Declaration, expressing their dis-
sent by abstaining from the vote when these
rights were not included®. The situation
only began to change after the decoloniza-
tion of Africa, marked by the signing of the
International Covenant on Economic, So-
cial, and Cultural Rights in 1966.

Moreover, national constitutions have
increasingly been tasked with implement-
ing social rights, following the examples set
by Mexico (1917) and Germany (1919), and
later incorporated into the second Brazilian
republican constitution (1934,). The liberal
tradition of constitutionalism and inter-
national law regards human rights as pos-

sessing universal value, with fundamental
rights being temporal and spatial variations
of these universal rights*4. The post-Cold
War era witnessed a shift in the interna-
tional order towards acknowledging the
intersectionality of human rights, leading
to conventions addressing specific groups
such as women (1979) and children (1989).
This was instrumental in recognizing the
collective and diffuse nature of these rights,
as reflected in newer constitutions like
Brazil’s 1988 Federal Constitution.

Lastly, it is essential to consider the prac-
tical significance of these conventions in
protecting vulnerable groups. While the ex-
istence of norms is crucial for recognition,
the role of courts, including constitutional
courts and human rights courts within re-
gional integration systems, is vital in inter-
preting and applying these norms in cases
where legal texts are ambiguous or lacking.
For instance, despite the absence of a specif-
ic convention on LGBT+ rights, courts in the
Inter-American system45 and Brazil4® have
addressed issues related to LGBT+ discrimi-
nation. Courts play a pivotal role in respond-
ing to legal challenges within constitution-
alism and international law, even in cases
where clear guidelines may be lacking#7.

In conclusion, this exercise offers stu-
dents the opportunity to explore various
approaches to situating human rights with-
in a constitutional framework. In contrast
to the previous exercise, this one delves
into contemporary notions of constitu-
tionalism, thereby facilitating a deeper
understanding of Brazilian particularities
within the international order. It serves as
yet another tool for connecting classroom
discussions to the broader context of global
constitutional history.
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3.3 History of Brazilian Law: Supreme Court
and Authoritarianism - Rejudging Historical
Cases

The third activity planned for students
serves as a distinctive approach to the
module on the History of Brazilian Law.
Rather than following the typical vertical
class-horizontal class sequence (compris-
ing lectures and activities), this exercise
fosters active learning through independ-
ent research by student teams. Each team
is tasked with studying a specific histor-
ical period, with initial literature recom-
mendations provided. Subsequently, the
presentations are shared with other teams,
collectively constructing a comprehensive
panorama.

A significant aspect of this activity is
its focus on the Vargas Era (1930-1945)
onwards. As previously mentioned, in the
broader Western context, I emphasized
the Imperial Constitution of 1824. Dur-
ing the feedback session for the exercise,
I advanced the discussion to include con-
stitutional review. This is crucial at that
time because the Brazilian legal framework
lacked judicial review, relying instead on
ed by opinions from the Council of State4®.
Therefore, I introduced the concept of ju-
dicial review in the American context and
its adoption in Brazil post the proclama-
tion of the Republic in 1889. The transition
to the new regime transformed the former
Supreme Tribunal of Justice, akin to a Cour
de Cassation, into a Supreme Court upon the
establishment of federal justice in 189o.
This system persisted through the enact-
ment of the first Republican Constitution in
1891. Building upon this foundation, we can
transcend the limitations posed by prima-
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ry sources, given that all case files from the
First/Old Republic in the Supreme Court
are manuscripts.

Each group is assigned a specific peri-
od of Brazilian constitutional history: #1:
Vargas Era; #2: Democratic Interval (194.6-
1964,); #3: Military Dictatorship (1964.-
1985); and #4: New Republic (1985-pres-
ent). Corresponding to each period, I have
designated one case from the Federal Su-
preme Court to be rejudged by the groups.
Given that I teach two Legal History courses
simultaneously (one in the morning and
one in the evening), I have selected two
cases from each era, sourced from the Bra-
zilian Supreme Court’s website under the
“historical judgments” section9:

#1: Vargas Era:

- In the case of Olga Benario5°, a Ger-
man Jewish woman trained by the Komint-
ern to assist the Brazilian Communist Party
in starting a revolution, she was expelled
by President Vargas. At that time, she was
pregnant with Luiz Carlos Prestes, the par-
ty’s leader. They were arrested in 1936 fol-
lowing the failed military coup promoted by
the Communist Party in November 193s.
They lived undercover as a common couple,
using the same cover to clandestinely enter
Brazil and then began dating. They never
officially married, so Olga couldn’t claim
the right to remain in Brazil. Before the
birth of their child, she wasn’t recognized as
the mother of a national. The habeas corpus
wasn't issued to release Olga, but to keep
her imprisoned as a rebel alongside Prestes
and other communists. It was also a ploy to
ensure the childbirth happened in Brazil.
The Supreme Court ruled that Olga should
be “free beyond [Brazilian] borders.” She
was deported by Brazilian authorities to
Nazi Germany on a ship, and after giving
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birth to her daughter Anita in prison, she
was sent to a concentration camp and mur-
dered in a gas chamber5'.

- Regarding the case of the National
Liberation Alliance>?, a left-wing coalition
established in 1935 advocating for land re-
form, cessation of external debt payments,
and nationalization of foreign companies,
it included workers, low-level military
personnel (tenentes), communists, and
intellectuals. Its motto was "bread, land,
and freedom.” Following the "Red Riot” in
November 1935, the party was dissolved by
presidential decree. The party leadership
took legal action (Mandado de Seguranga)s®
to maintain its activities, but this was de-
nied by the Supreme Court. Subsequent-
ly, in November 1937, Vargas staged a coup
d’état, leading to the extinction of all polit-
ical partiess4.

#2: Democratic Interval (1946-1964,):

- The case involving the annulment
of the Brazilian Communist Party’s regis-
tration55 occurred at the end of the Estado
Novo regime in 1945 when Vargas granted
amnesty to communists. They re-entered
electoral politics, and in 1946, elected
Prestes as a senator and a dozen federal
deputies, including the writer Jorge Ama-
do. In 1947, a legal suit was filed against
the party in Electoral Justice, accusing it of
undermining national sovereignty by be-
ing part of the Communist International.
The electoral court banned the party, and
its leaders appealed to the Supreme Court
not to reverse the decision but to use a ha-
beas corpus to gain access to the party’s
headquarters and retrieve documents. The
court rejected the appeal, arguing the com-
mon nature between a civil association and
a political party. The communists sought to
avoid a repeat of the 1936 experience when

Prestes was arrested, and documents found
in his house were used to prosecute other
supporterss®.

- Inthe case of Café Filho’s “impeach-
ment”57, Vargas’ vice-president who as-
sumed the Executive after his suicide in
1954, President Café Filho suffered from
a heart condition the following year. After
his recovery, he was prevented from re-
turning to power. In this case, there wasn’t
a high crime as outlined in the Constitu-
tion, and rather than facing prosecution
by deputies and judgment by senators, the
National Congress, supported by the Army,
prevented Café Filho’s return, citing his in-
adequate health. Gafé Filho appealed to the
Supreme Court through a Mandado de Se-
guranga to return to the presidency, but the
court upheld the victory of force over the
law. Subsequently, the Army blocked the
next successor, the Chamber of Deputies’
president, Carlos Luz, and supported the
Federal Senate’s president, Nereu Ramos,
who completed the term of office5®.

#3: Military Dictatorship (1964,-1985):

- The case of Mauro Borges59, governor
of the state of Goias, stands out. He came
under investigation by the military police
after the 1964 coup because he was suspect-
ed of being disloyal to the new regime. Ac-
cording to the state constitution, the head
of state could only be prosecuted by the leg-
islative assembly. When the army besieged
the governor’s palace, Governor Borges ap-
pealed to the Supreme Gourt, seeking a pre-
ventive habeas corpus —an order to declare
any future imprisonment illegal. This case
is notable because it marked the first time
the court granted an individual ad limina
decision in a habeas corpus, where the rap-
porteur decided alone and then presented
the case to his colleagues. The court upheld
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the initial decision and granted the order to
block the arrest. As a result, the President
sought approval from Congress and gained
the authority to decree a federal interven-
tion in Goids. Borges was removed from
office and lost his political rights under the
dictatorship®®.

- Another significant case is that of Vito
Miracapillo®, an Italian missionary priest
in a small town in the state of Pernambuco,
who refused to conduct a service on Inde-
pendence Day. The priest justified his de-
cision not only with traditional arguments
about the separation between state and
church but also by presenting social ques-
tions typical of Liberation Theology, a left-
ist strand of Catholic thought. Consequent-
ly, he was considered an enemy of Brazil
due to the association of that theology with
Marxism, leading the President to sign his
expulsion decree. In response, Miracapillo
presented a habeas corpus to the Supreme
Court to remain in Brazil. Despite showing
deference to governmental discretion, the
tribunal deemed the presidential act le-
gal®?,

#4.: New Republic (1985-nowadays):

- In this period, two notable cases re-
volve around the impeachment of Fernan-
do Collor®, the first president elected after
the military dictatorship. He confronted
the Supreme Court with several mandados
de seguranga during and after the political
process in the Chamber of Deputies and
Federal Senate, questioning the use of the
Impeachment Act of 1950 in accordance
with the 1988 Constitution. In the first
case®®, Collor argued a lack of respect for
his right to a fair trial because the Gongress
Regiment was not adhered to regarding the
composition of the accusation committee
and the time allotted to present his defense.
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Although the first appeal was not accepted,
he was granted an extended deadline to
prepare his defense.

- In the second case®s, following the
impeachment, Collor contested the pun-
ishment imposed on him. The Brazilian
Constitution states that the consequences
of impeaching a president include the de-
finitive removal from office and the loss
of political rights for eight years. Although
the Congress’s condemnation deemed both
punishments necessary, Collor argued that
they should be analyzed separately. How-
ever, the Supreme Court upheld the Con-
gress’s decision.

The objective of these simulations is to
rejudge these notable historical cases, with
students assuming the roles of legal actors
(attorneys, prosecutors, and judges)66. To
facilitate this, classes are divided into larg-
er groups, typically combining two small-
er groups from previous class activities.
These groups are responsible for studying
the case in depth, including the historical
context, court practices, relevant constitu-
tional and legal provisions, and division of
roles before executing the simulation. This
role-playing exercise is comprehensive,
requiring students to draft their arguments
and present them in a simulated courtroom
setting.

To enhance the authenticity of the sim-
ulation, I provide students with robes sim-
ilar to those worn in the Brazilian Supreme
Court. While suits and ties are not manda-
tory, most groups opt for formal attire, em-
bracing the courtroom aesthetic. Although
our university lacks a dedicated space for
this activity, students and I make efforts
to transform the classroom, utilizing the
Supreme Court’s plenary layout to arrange
chairs and incorporate symbolic elements
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such as the position of the chief justice and
other justices, attorneys, prosecutors, sec-
retaries, etc.

The activity is evaluated on two fronts.
Individual role-play grades are based on a
scale from o to 10, assessing the students’
written submissions aligned with their as-
signed roles, their ability to rejudge the case
inline with its historical and legal contexts,
and their proficiency in employing legal
terminology and understanding legal insti-
tutions relevant to the case. Group grades
are also scored on a scale from o to 10, fo-
cusing on the presentation of the judgment
summary (including photos and videos) on
the Moodle online platform and the oral
presentation in the classroom, which en-
compasses time management (5 minutes
per student), adherence to courtroom ritu-
als adapted to the classroom setting, char-
acterization (costumes, environment), and
pre and post-presentation organization.

This activity’s complexity serves to ed-
ucate budding legal students on the func-
tioning of legal judgments while fostering
a critical perspective on the justice sys-
tem. Incorporating historical analysis adds
depth to the examination, illustrating the
evolution of courtroom practices through-
out the 20™ century across different politi-
cal epochs in Brazil.

Asignificant challenge lies in discerning
whether alternative decisions were feasible
in the past, thus prompting questions about
the independence of the Brazilian Supreme
Court. There are no easy answers, as law
alone cannot account for all contextual fac-
tors. Cooperation from disciplines such as
Political Science, Sociology, Anthropology,
Psychology, and even Genealogy is essential
for drawing meaningful conclusions. Legal
disciplines, including Jurisprudence, Le-

gal History, and Constitutional Law, offer
insights into why the Supreme Court may
adhere to or diverge from constitutional
principles, and the extent to which it may
align with or resist governmental or parlia-
mentary actions.

For instance, during the Vargas Era,
cases were adjudicated under the decla-
ration of état de siége, which imposed con-
straints prescribed by the Constitution
itself, particularly in managing writs such
as habeas corpus and mandado de seguranga,
aimed at safeguarding individual rights.
In these instances, procedural rules acted
as formidable barriers. However, extrale-
gal considerations, such as the perceived
communist threat or a formalistic inter-
pretation of the law, influenced outcomes.
Moreover, the judiciary’s role varied across
democratic and authoritarian regimes,
with courts sometimes legitimizing politi-
cal decisions, as seen in the banning of the
communist party, or refraining from chal-
lenging politics to maintain legitimacy, as
in the deposition of President Café Filho.
Cases selected to represent the Military
Dictatorship era demonstrate the endur-
ing effects of long-term authoritarian rule,
with the Supreme Court initially asserting
its independence (Governor Borges’s case)
but later exercising greater caution (Priest
Miracapillo’s case). In the early years of the
New Republic, the Supreme Court began
testing its expanded powers under the cur-
rent Constitution through judicial review,
with a presidential impeachment serving
as a litmus test for the judiciary’s influence.

These cases collectively depict the Su-
preme Court as a conservative institution,
eliciting feelings of injustice among stu-
dents upon reading the selected decisions.
The challenge lies in assessing whether
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past Brazilian constitutions were similarly
conservative. While the presence of a bill of
rights or guarantee writs may not suffice to
drive civilizational progress, it is impera-
tive for the Supreme Court to recognize its
role in upholding the rule of law.

Finally, as an activity that deals not
only with content issues but also perfor-
mance, certain social questions may arise.
Secondary concerns such as clothing can
represent broader issues. Some students
protest, arguing that they don’t have a suit
to use in simulations. I always remind them
that it’s not mandatory, but what they real-
ly want to say is, “We don’t feel like we be-
long in this world” (the world of the justice
system). Some protest against the elitism
of the courts; however, it's mostly an eco-
nomic argument. This is important because
in such cases, they not only face limitations
in acquiring clothes but also books and oth-
er necessities. In a country marked by in-
equality like Brazil, this cannot be ignored;
it affects their ability to stay in university
and enter the job market. Additionally,
clothing may raise gender issues. Noting
that the Supreme Court’s composition lacks
any woman as judges, some female students
wear suits and ties. It’s a clever strategy to
highlight a limitation of this exercise: how
can we replicate courtrooms with only male
judges in mixed-gender classes? These
students highlight the paradox of trying to
adhere closely to the symbols (where for-
mal clothing is one), while knowing that
these clothes were originally designed only
for men. The first woman justice in the Bra-
zilian Supreme Court, Ellen Gracie North-
fleet, was appointed only in 2000.

I am very confident in this activity. De-
spite complaints from regular students
about the effort required to prepare for
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the simulation, my experience shows great
overall engagement and satisfaction. Not
only does it help them better understand
legal history, but it also provides insight
into legal professions in practice. The stu-
dents present well-written memorials and
engage in oral debates, delving into the his-
torical context. Regarding the issues raised
by students during the exercise, some seem
content to adhere to the law passively, re-
peating old arguments from each case, while
others strive to find creative solutions with-
in the historical context, exploring alterna-
tive outcomes that align with our older con-
stitutions. In any case, it’s not about lack of
interest in the activity, but rather different
approaches to confronting the legal phe-
nomenon that highlight varying visions of
Constitutionalism. In today’s Brazil, where
the Supreme Court plays a leading role in
the political arena and amidst electoral
polarization, it’s natural to see contrasting
views on the law.

Thus, this complex exercise appears
suitable for showing students the directions
taken by the Supreme Court during the 20"
century and serves as a good way to illus-
trate Brazilian republican constitutions in
action. Simultaneously, it serves as a per-
suasive introduction to the justice system
for students.

Conclusions

This article aimed to showcase my teaching
approach in Brazil, particularly in a Brazil-
ian LL.B. course focusing on Legal Histo-
ry for first-year students. I utilized active
methodologies to center on Constitutional
History within a broader range of teaching
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possibilities, considering the various ap-
proaches to the field in Brazil.

In the first section, I outlined the foun-
dations of my teaching methodology. Draw-
ing from a comparative constitutional his-
tory perspective, I introduced the sources
utilized and outlined how I structure class-
es vertically. I employed visual aids, such
as iconography depicting declarations of
rights and constitutions, to enhance un-
derstanding of revolutions and the en-
actment of constitutions. By focusing on
constitutional and declaration preambles,
I emphasized their significance in reveal-
ing overlooked aspects and bringing his-
torical experiences to life, essential from
a legal-historical standpoint. Addition-
ally, I compared constitutional processes
through the lens of the metropolis-colo-
nies dichotomy, exploring cases such as
England-United States, France-Haiti, and
Portugal-Brazil, highlighting the circula-
tion of constitutionalism ideas and diverse
directions of influence. This decolonial
approach was particularly relevant for stu-
dents accustomed to narratives centered on
the Global North.

In the second part, I delved into the
active methodologies employed to teach
Brazilian Constitutional History. Utilizing
moot court scenarios featuring historical
figures such as Dom Pedro and Frei Cane-
ca, students were encouraged to analyze the
evolution of constitutionalism in Brazil and
grasp different constitutional frameworks.
By introducing fundamental notions of
constitutionalism, students could con-
textualize Brazilian particularities within
global constitutional history. Through the
exhibition of art and discussions on vul-
nerable groups and human rights, students
were prompted to consider the integration

of global human rights into national consti-
tutions and explore issues of jurisdictional
tutelage. Simulating historical cases of the
Supreme Court provided a platform for de-
bating creative and deferential constitu-
tional hermeneutics, showcasing the evolu-
tion of Brazilian jurisprudence throughout
the last century, and offering insight into
legal professions.

Given the constraints of the course,
I had to prioritize certain aspects while
highlighting others. For instance, while it
was not feasible to delve into topics such as
original and derivative constituent power,
which are significant, especially given the
numerous amendments to the 1988 Con-
stitution, or to address issues like academic
freedom, often threatened in Brazil, or ex-
plore alternative teaching methodologies
like Problem-Based Learning. Neverthe-
less, it’s important to recognize the multi-
tude of methods available to foster histori-
cal debate on Constitutionalism.

Ultimately, teaching Constitutional
History in Brazil presents an opportunity
to expand legal history methodologies and
serves as an example for how the Global
North can reassess their approaches, which
often tend to be self-centered or unidirec-
tional. Ensuring student engagement67 and
autonomy68 is crucial in the field of Legal
History, and depending solely on tradi-
tional narratives is no longer sufficient to
achieve this objective. Achieving this ob-
jective, in my view, necessitates a critical
review of discourses and practices and the
sharing of perspectives to pave the way for-
ward.
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Teaching constitutional history today: human

rights, authoritarian legacies, and the role of the

judiciary

CRISTIANO PAIXAO, RAPHAEL PEIXOTO DE PAULA MARQUES

Introduction

Constitutional history has attracted the
attention of researchers from various dis-
ciplines, such as law, history, political sci-
ence, sociology, and international rela-
tions. Itisawell-established academicarea,
with research topics, varied approaches,
and a much-debated methodology'. How-
ever, there has been little theoretical and
methodological reflection on the teaching
of constitutional history, especially in law
schools?.

Based on the subject of this dossier, this
article aims to think about the teaching of
constitutional history from the perspective
of legal educations, especially in the Brazil -
ian context. This article aims to think about
the teaching of constitutional history from
the perspective of legal education, especial-
ly in the Brazilian context®. There is a lively
debate about the disciplinary position of
legal history and the pedagogical advantag-

es of historical study for the academic for-
mation of jurists*. Thus, the purpose of this
text is to discuss the important role played
by constitutional history in law schools and
the study of judicial decisions as a pedagog-
ical tool.

This article adopts a perspective of
teaching constitutional history through the
connection between constitutionalism and
Brazilian authoritarian experiences. In this
sense, judicial decisions can be an interest-
ing tool for reflecting on how the judiciary
understands the debate on political tran-
sitions, human rights violations, memory,
and political amnesty.

Initially, we intend to highlight consti-
tutional history’s critical function and what
pedagogical-academic gains there may be
in teaching this subject within law schools.
Next, we will analyze judicial decisions as a
possible teaching object, above all by ad-
dressing the context of contemporary con-
stitutional history.
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The critical function of constitutional history

Constitutional history is a multidiscipli-
nary field encompassing various method-
ologies and approaches. Its teaching and
research are beyond any specific faculty or
department. However, in defending a crit-
ical approach to constitutional history, our
point of observation is internal to law fac-
ulties and concerns legal education. The
critical perspective can offer its most sig-
nificant potential in the legal space because
of the traditional problems of legal teaching
(formalism, dogmatism, abstraction) and
the historical understanding that jurists
generally adopt (anachronistic, evolution-
ist, linear).

Professor Ricardo Fonseca reviewed the
legal history field in Brazil to understand
the absence of this discipline in Brazilian
legal education during the 19™ century and
much of the 20™ century’. For Fonseca, this
absence is linked, among other factors,
to the vicissitudes of the national political
and legal formation. In Brazil, considering
the traces of political continuity after inde-
pendence —unlike the countries of Spanish
America — the use of historical discourse to
legitimize national identity was not cen-
tral. A second possible reason lies in the
centrality of the discipline of Roman law,
which possibly prevented the flourishing
and consolidation of legal history as a legal
discipline for a long time®.

Nevertheless, even in some law schools
that created the subject of legal history at
some point, its teaching perspective and
materials carried on an academic tradition
that developed historical-legal study as a
«ratification of dogmatics»?. In that con-
text, the teaching of the history of law was
uncritical and served to reproduce some
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of the legitimization strategies indicated
by Anténio Hespanha, i.e., through tradi-
tion/naturalization or the idea of progressS.
Legal history would then demonstrate that
a legal concept belonged to the «nature of
things» and had existed since antiquity,
which ended up hiding the distinction be-
tween terminological continuity and se-
mantic discontinuity. It could also be used
to make the present sacred through a vision
that places it as something inevitable and
the end point of a line constructed retro-
spectively?.

When we think about constitutional his-
tory, the picture becomes even more com-
plicated, considering that the teaching of
legal history has long taken private law as
its central axis. If we consider some early
works on Brazilian constitutional histoxylo,
we noticed they were not concerned with
the basic theoretical-methodological re-
quirements of the contemporary historio-
graphical métier.

According to Fonseca’s analysis, the ac-
ademic landscape has undergone a signifi-
cant transformation. While the author once
characterized it as an academic “desert”,
the past two decades have witnessed a pro-
liferation of disciplines, themes, sources,
and approaches in legal and constitution-
al history. This “explosion” of academic
works and research centers has revolution-
ized the field"'. However, there is still much
to be done in order to completely revital-
ized how jurists deal with the past, whether
in research or teaching.

Some works have tried to draw atten-
tion to these problems in two different
areas: the use of history by jurists when
analyzing the contemporary legal system
and methodological errors made by legal
historians.
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In a classic text on socio-legal research
in Brazil, Professor Luciano Oliveira warns
law students, “Don’t talk about the Code
of Hammurabi!”*?. The aim was to avoid
«the usual historical incursions that usu-
ally precede the approach to the subject in
the present»13 in the form of the recurrent
“historical introductions™#, exemplified
by the usual "jumps” between historical pe-
riods that are very different from each other
and which only have the purpose of justify-
ing the contemporary law by attesting that
the concept has existed since time imme-
morial. The use here is instrumental and
follows an evolutionism and anachronism
approach, which reinforces the mythologi-
cal belief in current legal dogma'.

This attitude does not take methodolog-
ical issues seriously. It is a kind of meth-
odological impurity based on low-quali-
ty textbooks!®. However, as Fonseca and
Paixdo’s work seeks to highlight, the theo-
retical-methodological aspects are central
to constitutional historiography'?. Every
step is crucial to the development of the re-
search, from the selection of sources to the
adjustment of the timeframe, from the the-
oretical framework to the type of analysis.
The lack of awareness about the theoreti-
cal-methodological dimension generates
another drawback: the proliferation of legal
history textbooks purporting to produce
“great syntheses"18 based on "great events”
or "great characters”?, which do not incor-
porate the basic requirements of historical
research.

This academic production — not just
textbooks but also articles and theses — has
three more methodological problems.

The first is the lack of primary sourc-
es or, at most, the use of only legislative
sources®°. In the first case, there is the cir-

cular reproduction of theoretical common
sense, i.e., the replication of statements
with no empirical basis. In the other case,
when one reduces constitutional history to
a mere description of constitutional texts,
we end up with a static and formalistic view.
Even when using doctrinal sources, like
books and articles, it is crucial to engage in
a more refined methodological reflection
and not simply accepting author’s ideas at
face value. The absence of primary sources
is specifically problematic regarding con-
stitutional history, characterized by a plural
typology of sources®'.

The second problem is the failure to
engage with historiography**. When jurists
include “historical introductions” to their
textbooks, they rarely discuss academ-
ic research. In general, there is a lack of
knowledge about the state of the art on the
studied subject. At most, there is a refer-
ence to some dated historiographical work
without putting it into perspective based on
more recent productions. By failing to use
primary sources or incorporate recent ac-
ademic research, one can only reproduce,
once again, the discourse of common sense.

The last of these problems refers to a
«constitutionalism of absence» in Brazil?>.
Often, one portrays constitutional history
as a history of failures, disappointments,
and the lack of effectiveness of constitu-
tional norms*4. What is wrong with this as-
sumption? Reducing constitutional history
to such moments becomes a methodologi-
cal trap, as it «prevents the memory of the
constitutional past»*, «eternalizes what
it intends to denounce»2°, and ultimately
constitutes an anachronistic and simplistic
stance®’. As Professor Menelick de Car-
valho Netto points out, «The traditions of
any political-legal community are always
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plural»28. Understanding the repressive
apparatuses of authoritarian regimes is sig-
nificant, but it is also necessary to highlight
the discourses and practices of resistance.

Given this context, what role can consti-
tutional history play in the legal education?
Two legal historians stand out for their in-
fluence on the Brazilian community on this
subject: Anténio Manuel Hespanha and
Paolo Grossi®?. Both have considered not
only the tools and methodological concerns
of the discipline but also the epistemologi-
cal contributions that legal history can pro-
vide as a subject inlaw school. In this sense,
legal history can play an important «criti-
cal function» or «subversive role» in law
schools®°.

For Hespanha, legal history constitutes
a formative, critical, and reflective form of
knowledge. Unlike dogmatics, which seeks
to create certainties, legal history aims to
«problematize the implicit and uncritical
assumption of dogmatic disciplines, that is,
that the law of our days is rational, neces-
sary, and definitive»3". In this sense, legal
history plays a role in relativizing legal my-
thologies32.

This pedagogical goal requires, accord-
ing to Hespanha, the adoption of some sci-
entific strategies. Firstly, it is necessary to
instill a robust methodological conscience
about the writing of constitutional histo-
ry, that is, the deconstruction of the naive
conception that historical narrative is re-
duced to a simplistic account of what «re-
ally happened.» In this sense, historians
need to be aware of the «poietic character>»
of their intellectual activity, of how their
«mental processes shape historical reali-
ty», and that this creative process is socially

and culturally rooted3?.
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The second strategy is to understand
that the object of legal history is «law in so-
ciety»>*. As a product of society, law plays
an essential disciplinary role, but at the
same time, its production is conditioned by
a complex set of social layers. Considering
law in society also points to a critique of the
teleological interpretation of the consti-
tutional phenomenon. The present is not
the result of a progressive evolutionary line
towards the apogee but merely a «random
arrangement>, the product of historical
contingenciesS5. The past has its autonomy
and differences>®.

Contextualization then becomes fun-
damental®?. Legal history can help us un-
derstand that law belongs to a dimension
of society since it is the historian’s task to
place legal texts — «the emerging summit of
a submerged continent» — in their histori-
cal context, with all their richness and com-
plexity38. Legal history can also contribute
to comparing and contrasting different val-
ues, visions, and worlds, thereby highlight-
ing an attitude of estrangement and open-
ness to experiences outside the present’9.

We could add one last contribution from
legal history: the teaching of history can
help in the fight against denialism or ideo-
logical revisionism. The discipline’s poten-
tial for critical reflection can help identify
legal arguments that distort knowledge of
the past in a double sense, either by resort-
ing to outright lies (denialism) or selective-
ly appropriating proven facts without con-
textualization (ideological revisionism)4°.

This role is especially relevant in consti-
tutional history, which works more closely
with issues such as authoritarian regimes,
human rights violations, and the state of
exception. Although the idea of historical
truth is complex and “provisional”, it rep-
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resents a powerful tool for criticism?'. The
teaching of constitutional history can help
denounce the real motivation behind deni-
alism and ideological revisionism: «eras-
ing, silencing and hiding the facticity of the
past>» and «imposing unique and authori-
tarian meanings on history and life»42.

Judicial decisions and their role in teaching
constitutional history

The critical function of constitutional his-
tory presented above can contribute to dis-
cussing one of the primary sources used in
legal education: judicial decisions. Judg-
es’ opinions and rulings — especially from
supreme courts and constitutional courts
— are among the most important legal ma-
terials in law courses.

In the realm of constitutional history,
we can understand judicial sources from
various points of view. Judicial decisions
can serve as primary sources for historians,
as a factual basis for their historiographical
representation, and as a resource for legal
teaching. Court cases can be thought of in
their institutional dimension — studying
justice, its organization, and its agents —
and their social and political dimension,
that is, by understanding social conflicts,
including those of groups that have been
forgotten or marginalized by official histo-
ry. From this perspective, judicial decisions
are excellent resources for teaching consti-
tutional history and demonstrating the dy-
namics of legal experiencet?.

Another possible perspective for using
judicial decisions in legal history classes
that is equally relevant to legal education
from a critical approach is the understand-

ing of judicial decisions as spaces for con-
structing constitutional memory#4. In such
situations, history plays a relevant role in
the judges’ legal arguments, which makes
identitying the uses and abuses of the past
a fruitful field of study#5.

This observation raises several interest-
ing questions for discussion in the class-
room: Should judges be concerned with the
past? Is history part of judicial reasoning?
What is the difference between the judge’s
approach and that of the historian? What is
the link between memory and constitution-
al interpretation?

The discussion about teaching con-
stitutional history cannot renounce one
premise: we teach legal history in the pres-
ent time. In other words, the repertoire of
past legal experiences is inseparable from
understanding contemporary history. Of
course, looking to the past requires careful
and detailed use of historical sources, al-
ways with an awareness of the alterity that
marks the encounter with these sources. In
the wise expression of Moses Finley, refer-
ring to the history of classical antiquity, the
past presents itself to the historian as a ter-
ritory that is «desperately foreign>>46.

However, the historical operation takes
place in the present. This disjunction be-
tween temporal dimensions is constitutive
of the historian’s activity. It would be no
different in relation to law, and especially
in relation to constitutionalism. Its history
refers to the past but communicates with
the present.

Talking about constitutionalism means,
among other things, discussing issues re-
lated to the rule of law, fundamental rights,
coexistence between peoples and nations,
and the status of international human rights
protection standards. This is a contempo-

213



rary requirement following the course of
the 20™ century, marked by catastrophes
and atrocities and the attempt to build a
system — deeply anchored in legal catego-
ries — to protect human dignity47.

Aside from the legal instruments con-
ceived in the post-war context — treaties,
conventions, international organizations —
there is an important historical element for
understanding the dilemmas of contem-
porary constitutionalism: the role of trials
of those accused of serious human rights
violations. In various scenarios, the activity
of judges and courts has been at the center
of disputes over the meaning of human
rights#®.

Notoriously, there have been sever-
al emblematic criminal judgments since
the Nuremberg trials. In 1961, the pro-
cess against Adolf Eichmann in Jerusalem
brought to the public arena, with global
interest, the question of responsibility for
atrocities committed during the conflict
between 1939 and 1945. Not only was the
trial remarkable, but so was its press cov-
erage. Hannah Arendt’s book, written
from reports produced for the New Yorker
magazine49, is one of the most influential
non-fiction works of the period after World
War II — the expression "banality of evil”
has become part of the political and histor-
ical repertoire of contemporary times5°.

In the 1980s and 1990s, at a time of
redefinition of collaborationism in occu-
pied France and new research into the Vi-
chy regime, there were trials related to the
atrocities committed by French and Ger-
man government agents during the war.
The criminal cases involving Klaus Bar-
bie, Maurice Papon, and Paul Touvier were
widely reporteds’. In all of them, there were
charges of crimes against humanity —which
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made the trials possible, given the non-ap-
plicability of statutory limitations.

In the 1980s, several Latin American
countries that had been under military
dictatorships went through processes of
re-democratizationd. In this context, im-
portant lawsuits were filed to hold political
and military agents accountable for seri-
ous human rights violations. The country
that experienced this judicialization most
intensely was Argentina. This movement
began in 1985 with the famous Juicio a las
Juntas, which brought the leaders of dicta-
torial governments to the dock. There were
various developments, including estab-
lishing rules that granted amnesty to those
convicted. However, from the 21 century
onwards, these rules were considered un-
constitutional, and criminal liability for
agents of the regime was resumed, with nu-
merous prosecutions and convictionss®.

Another court decision would have sig-
nificant repercussions concerning Latin
American dictatorships. In 1998, former
Chilean dictator Augusto Pinochet was de-
tained under an international arrest war-
rant issued by Spanish magistrate Baltasar
Garzon. The accusation against Pinochet
was about the various acts of human rights
violations committed against Spanish citi-
zens living in Chile during the years of the
military regime. Pinochet was traveling in
the UK, and the British authorities served
the arrest warrant in October 1998. Pino-
chet remained in prison until 2000, and he
could return to his home country only after
several discussions about possible immu-
nity linked to the office of President of the
Republic5.

Finally, it is worth noting that the In-
ter-American Court of Human Rights has
built up a solid body of rulings on the se-
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verity of violations committed by national
states in cases of political persecution of
opponents, either by rejecting the granting
of pardons and amnesties to military per-
sonnel, politicians, and agents of the na-
tional security system, or by emphasizing
the seriousness of conduct such as forced
disappearance and execution. The impact of
the judgments varies from country to coun-
try. Nevertheless, it is impossible to remain
indifferent to the decisions that have con-
demned several Latin American countries,
including Peru, Brazil, Chile, Uruguay, El
Salvador, Honduras, Guatemala, Colombia,
Paraguay, and Argentina5s.

Inmany of these cases, a historically new
concept is being used in the judicial arena:
crimes against humanity. This conceptual-
ization marks a transformation in classic
criminal law and, of course, in the very act
of judging. Although the defendants are de-
termined and individualized, their conduct
involves an unprecedented dimension: the
gravity of the acts committed affects hu-
manity as a whole5°.

The constant activity of creating catego-
ries and concepts inherent to the very exist-
ence of law finds a new field after this pro-
vision on crimes against humanity. Related
instruments emerge, equally necessary for
exercising jurisdiction in these situations.
This is the case with the notion of non-ap-
plicability of statutory limitations, which is
central to international human rights law.
The extent and depth of the crimes com-
mitted against the so-called jus cogens of
international human rights law evoke the
need to put aside a fiction inherent in law
practice. The statute of limitations, one of
how the law relates to the passage of time,
must give way to the persistence of viola-
tions over time as an instrument capable of

enabling perpetrators to be held accounta-
ble, even if belatedly57.

Another vital mechanism, built on Latin
American countries’ harrowing experience
with the dictatorships of the second half of
the 20™ century, is permanent crime. This
is a crucial conceptual innovation for the
correct legal framing of the situation of the
disappeared — the victims of authoritarian
regimes whose fate is unknown, a practice
that has become sadly common in Latin
American dictatorshipss®,

These examples show that a contem-
porary understanding of human rights in-
volves perceiving the connection between
law and trauma. In Shoshana Felman's pre-
cise description:

In an era in which trials — televised and broad-
cast — ceased to be a matter of exclusive interest
to jurists and penetrated and increasingly in-
vaded culture, literature, art, politics, and the
deliberations of public life of society at large, the
hidden link between trauma and law has gradu-
ally become more visible and more dramatically
apparent59.

Two consequences follow from this
statement. The first, already highlighted,
concerns the undeniable presence of his-
torical elements linked to human rights
violations in contemporary times. The
second, which interests us here because of
its impact on the teaching of constitution-
al history, involves the centrality of judi-
cial processes and legal institutions. The
protection of human rights, as well as the
possibility of holding to account agents and
governments involved in serious atrocities
committed in times of war or during au-
thoritarian regimes, are increasingly de-
pendent on the functioning of judicial bod-
ies. Moreover, trials with the characteristic
of exemplarity are emerging — in the public
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sphere, media coverage, and political are-
na. Contemporary legal experience places
a unique centrality on trials as they assume
the dimension of trauma. As Paul Ricoeur
said, they bear the mark of the «exemplar-
ity of the singular»©°.

Memory and history in the Brazilian Supreme
Court: the amnesty debate

There is a factor that should be highlight-
ed in this centrality of the courts when dis-
cussing emblematic cases. An attitude of
caution, criticism and detachment is cru-
cial when it comes to the rationale behind
the decisions, the assumptions adopted by
the actors in the judicial process, and the
role of the courts in contemporary society.
As Niklas Luhmann states, the courts are at
the center of the legal system in modern so-
ciety. Courts are required to always produce
decisions, using elements belonging to the
legal system itself. This leads to intense and
constant textual creation®’.

A key task for law schools is to build a
critical culture concerning the textual work
of judges and courts. This is indeed one of
the main tasks of research in law, at any lev-
el oflearning, from the beginning of under-
graduate courses to postgraduate activities.
As pointed out by Pietro Costa, researchers
need to maintain a «strategy of suspicion»
about the documents which are subjected
to the scrutiny of legal history. Cautiously
reading sources, distrusting assumptions,
seeking to understand the explicit and un-
explained premises of judgments — all of
this belongs to the research skills of a con-

stitutional and legal historian®?.
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This applies especially to decisions by
domestic judicial systems which disregard
the guidance of the emblematic post-war rul-
ings mentioned above. A significant example
comes from Brazil.

The pace and timing of transitional jus-
tice measures are different in each country
that overcomes an authoritarian regime.
Many factors come into play when it comes
to the definition and timing of these meas-
ures: among them are the ability of politi-
cians from the dictatorial regime to hold
political power in a democratic context,
the method of transition from dictatorship
to democracy, the role of the judiciary and
the extent to which there is pressure from
civil society to hold agents of the regime
accountable. On the Brazilian side, in the
early years of democracy a predominant
discourse praised a "peaceful” transition
from dictatorship to democracy, claiming
that a sort of pact between political forces
emerged to overcome the authoritarian re-
gime63.

Even though this description lost
strength in the years following the end of
the dictatorship, it still had some impact
on various institutional domains in Bra-
zilian society, including the judiciary. The
Brazilian Supreme Court heard an original
brought by the Brazilian Bar Association
case in 2008, which sought a ruling from
the court that could support criminal lia-
bility for officers of the dictatorship who
committed serious human rights viola-
tions (particularly cases of disappearance,
execution, and torture). But the Supreme
Court ruled in 2010 that these acts may not
be prosecuted, based on an interpretation
of the Brazilian Constitution enacted after
the dictatorship (in 1988) as a pact, and
granting full validity to an amnesty law that
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was passed by the National Congress during
the military dictatorship (in1979) 64,

It is worth briefly highlighting a few
quotes from the ruling. The teaching of
constitutional history can help deconstruct
the judges’ historical and conceptual rep-
resentations, especially regarding the legal
institute of amnesty.

For the rapporteur of the case, Justice
Eros Grau, the interpretation of constitu-
tional norms must consider the historical
background of the amnesty law’s enact-
ment. What would be this historical con-
text? According to Grau, it was the «concil -
iated transition», which was «smooth due
to certain commitments» and promoted
the absolution of all, «some acquitting
themselves». He claimed that to say other-
wise would mean to ignore history65.

This argument about the importance of
the “historical context” and the possible ex-
istence of a “pact” between civil society and
the military was followed by several other
justices of the court. Justice Carmen Lucia
argued that «society spoke loudly about the
bill, which became the so-called amnesty
law», adding that this law was the subject
of «wide-ranging debate and express and
specific manifestations by the main per-
sonalities then involved in the process of
the so-called liberalization». Likewise,
Justice Celso de Mello held that the am-
nesty <was unequivocally bilateral (and
reciprocal)» due to the «effective coopera-
tion and active participation of civil society
and the militant opposition». Justice Ellen
Gracie even spoke of «sufficiently docu-
mented history» to describe the amnesty
as «reconciliation and forgiveness». For
his part, Justice Gilmar Mendes argued that
reciprocal amnesty was an instrument for
a <pacted» constitution, «presenting it-

self as a means of overcoming the friend/
enemy distinction». Justice Cezar Peluso
said that the amnesty was an agreement re-
sulting from the «concord of the Brazilian
people>>66.

The Supreme Court’s ruling was in-
tensely criticized in academic circles as
soon as it was released. A large body of lit-
erature exists on the topic, which led to a
great deal of research in undergraduate and
postgraduate law courses in Brazil. A fur-
ther significant development took place.
A few months after the Supreme Court’s
ruling was issued (April, 2010), the In-
ter-American Court of Human Rights ex-
amined Brazil's stance on the disappeared
of the military regime for the first time. The
ruling in the Gomes Lund case ("Guerrilha
do Araguaia”) came out in November 2010,
clearly establishing the impossibility of in-
voking amnesty laws to avoid prosecuting
agents accused of crimes against humanity.
In 2018, a new ruling by the Inter-Ameri-
can Court of Human Rights, in the Vladimir
Herzog case, reaffirmed this guideline.

Several appeals were lodged against the
Supreme Court’s ruling, but none were de-
cided until April 2024, at the closing of this
piece. In 2014, a political party filed a law-
suit similar to that of 2008, also pending in
the Supreme Court®?.

Does constitutional history make any
contribution to understanding this issue?

Firstly, by broadening our knowledge of
the subject, the study of constitutional his-
tory can dispel some interpretations. The
concept of amnesty appears as a privileged
point of observation in Brazilian history.
In the republican era, thirty-eight politi-
cal amnesties were granted, almost a third
of them during the period 1945-1964. In
some cases, amnesty represented a means
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of neutralizing the criminalization of po-
litical opponents, being associated with the
struggle for democracy and the defense of
individual rights68.

However, these measures were far from
being a form of justice or reparation for
violated rights. In at least three episodes —
1945, 1956 and 1961 — amnesty was grant-
ed to state agents guilty of common crimes,
political crimes and crimes of responsibil -
ity. On other occasions, amnesty also acted
as a form of repression. In 1969, the mil-
itary junta that ruled Brazil rescinded the
amnesty granted in 1961 to military per-
sonnel expelled for political reasons since
1934.. Such episodes confirm the complexi-
ty of the amnesty concept; a notion that lies
in the realm of tension between law and
politics and has multiple faces®9.

Secondly, studying constitutional his-
tory can reveal some of the contradictions
and weaknesses in the traditional discourse
on amnesty. It is still perceived by part of
society as a sovereign act of the state that
“perpetually silences” the criminal process
or as a measure of “pacification of the Bra-
zilian family” and “forgiveness” of crimes
committed?®. This was one of the main ar-
guments of the Brazilian Supreme Court in
ADPF 153, as seen above.

Reflecting on the issue further, we need
to challenge the direct connection between
amnesty and the ideals of oblivion, pacifi-
cation, and forgiveness. Portraying amnes-
ty as forgetting raises the question: to what
extent is it possible to have a commanded
amnesia? This inquiry unveils the paradox
of an obligation which is based on a clause
such as «you must not forget to forget>7".
The cost of this enforced silence is a loss of
understanding of the context since victim
and oppressor become side by side in the

218

Fondamenti

same measure of clemency. Equating po-
litical opposition with a crime against hu-
manity undermines democracy.

Appealing to pacification contains oth-
er contradictions. As soon as a dictatorship
can be portrayed as a civil war with “two
sides”, peace naturally appears as some-
thing virtuous and necessary, and conflict
and dissent become seen as bad for democ-
racy. Following this reasoning, the case for
criminal accountability comes across as
revenge. The “pacification of the Brazilian
family” argument thus aims to create an
imaginary national political unity. Howev-
er, like Paul Ricceur points out in the case
of crimes committed by state officials,
wouldn’t the problem with this unity be to
«erase from official memory the examples
of crimes that could protect the future from
the failures of the past?»>72.

And finally, forgiveness. A remission
of wrongs is also an image used to describe
amnesty. But is it possible to have an anon-
ymous and generic forgiveness? Is it the
state or the victim-citizen who forgives?
Even this association requires a shift in
meaning, because, unlike what amnesty
traditionally calls for, forgiveness presup-
poses memory, since it demands recogni-
tion of an offense?. Forgiveness that pur-
ports to be generic, without identifying the
officers responsible for the dictatorship’s
serious human rights violations, is unlike-
ly to bring justice to the victims. Thus, the
logic of forgiveness —unconditional, asym-
metrical, unrestricted — ends up being in-
compatible with an act of amnesty passed by
the very regime responsible for the atroci-
ties committed against its citizens.
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Conclusion

Judicial rulings therefore play an ambigu-
ous role in teaching constitutional history:
on the one hand, their centrality to the un-
derstanding and analysis of contemporary
constitutionalism is clear. On the other
hand, it becomes evident, by observing the
Brazilian Supreme Court’s ruling on am-
nesty, that the justice system itself canbe an
instrument for disregarding crucial aspects
of constitutionalism, such as the protection
of fundamental rights and human dignity.

This is why it is essential to apply the
«strategy of suspicion» proposed by Piet-
ro Costa. We need to scrutinize, unveil and
criticize the presuppositions —both explicit
and unexplained — of judicial rulings. This
is a core responsibility for constitutional
history and must be taken seriously by those
responsible for teaching it in law schools.

Both research and the teaching of legal
history relate to current debates about the
place of history in contemporary times. Au-
thors such as Francois Hartog, Serge Gru-
zinski and Nicolas Offenstadt discuss the
role of the historian in current society. The
uses of history by extremist political ide-
ologies, the emergence of negationist cur-
rents regarding the atrocities of the past,
all this has led historians to call for a public
dimension to historical knowledge?4.

All these thoughts highlight the key
importance attached to the connection
between history and present times. As we
know, a large and thought-provoking body
of literature exists on the interplay be-
tween the judge and the historian?. The
works that deal with this connection always
emphasize the differences and approxi-
mations between judicial activity and his-
torical research. We don’t intend to delve

into this fascinating debate here, but it is
interesting to point out an aspect stressed
by Paul Ricoeur: judge and historian share
the same deontology. Both professions have
impartiality as their goal and horizon?. In
this sense, Hartog points out that both are
«third parties» who keep this close con-
nection with the duty of impartiality??.

However, as Ricoeur points out, judges
have a crucial difference from historians.
The judge needs to decide, he needs to fin-
ish analyzing the case. There is a time lim-
it that must be fulfilled. For the historian,
there is a greater openness: the writing of
history is constantly being re-elaborated.
The community of historians — and even
readers — is constantly renewing methods,
techniques and forms of research. And new
sources can always be discovered. Writing is
therefore not finished.

Such constant questioning of history
can take place in a range of institutional and
social environments. But there is one space
from which it cannot be absent: the univer-
sity. Law students also need to be part of this
continuous movement of knowledge and
criticism of history. According to Ricoeur,
it is «an unlimited process of revision that
makes the writing of history a perpetual
rewriting» 7%, Professors, researchers, and
students of legal history — and particularly
constitutional history — are responsible for
keeping this endless rewriting alive.
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Sistemi elettorali e forme di governo. Il single

transferable pote di Thomas Hare

I1 Reform Act del 1832 segna un punto di
svolta nella storia politica britannica e, al
contempo, 'innesco di un dibattito — den-
tro e fuori il Parlamento — che si protrarra
per tutto1’Ottocento inglese, disseminando
i propri risultati in gran parte dell’Europa
e negli Stati Uniti d’America. Apparente-
mente centrato su semplici questioni di
riforma elettorale, questo dibattito’, nel
Regno Unito, dara luogo — per quanto late-
ralmente —ainedite immagini e costruzioni
teoriche di carattere costituzionale. Nono-
stante 1’autorita e le procedure parlamen-
tari non vengano messe in discussione, si
compete per 'appropriazione e la riseman-
tizzazione del concetto di rappresentanza
politica. La priorita diventa quella di fornire
un’'immagine veridica del Parlamento, nei
riguardi della sua rappresentativita, e dun-
que di addurre una risposta alla domanda
su cosa effettivamente esso rappresenti,
in una duplice accezione. Dal versante del
rappresentante la questione gravita attorno
alla composizione del Parlamento, ovvero
all'individuazione degli uomini pitt adatti

STEFANO MAROSTICA

a governare. Inscindibilmente connesso a
questo obiettivo pragmatico, si pone d’al-
tra parte la necessita di rideterminare il
rapporto che i rappresentati intrattengono
con i rappresentanti, di una ricognizione
sul corretto intendimento della base socia-
le che autorizza e legittima il potere parla-
mentare e la sua concreta articolazione. In
tal senso, diverse correnti di riforma elet-
torale rivendicano il possesso di una teoria
che restituisca I'immagine del Parlamento
come specchio della nazione.

Nonostante la riforma del 1832 avesse
lasciato quasi del tutto inalterato il plurise-
colare sistema elettorale britannico, nondi-
meno — di contro alle intenzioni degli stessi
framers —aveva sortito I'effetto indesiderato
di riattivare e di rendere visibile una ten-
denza che trova le proprie origini nella ri-
cezione inglese della Rivoluzione francese
e nei Rights of Man di Thomas Paine?. Sep-
pur molto limitato, I’allargamento del suf-
fragio indotto dall’emanazione del Reform
Act lasciava presagire un futuro di governo
pienamente popolare. I vittoriani stavano
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effettivamente assistendo alla progressiva
democratizzazione delle istituzioni politi-
che rappresentative, una tendenza — in atto
sin dal XIX secolo — che avrebbe trovato dei
riscontri legislativi nello stesso secolo me-
diante I'estensione del suffragio alle classi
lavoratrici urbane (Second Reform Act del
1867) e rurali (Third Reform Act del 1884).
Prima di questi eventi, nella fase di svilup-
po e di incertezza nei riguardi del futuro
delle istituzioni, 1'idea della democratizza-
zione portava con sé, sopra ogni altra cosa,
attese e timori verso il ruolo delle working
classes.

Benché ulteriormente articolabili, le
posizioni che si confrontano in questo di-
battito sono essenzialmente tre. La prima &
quella conservatrice a supporto del modello
di rappresentanza tradizionalmente im-
piegato in Gran Bretagna, chiamata varie-
ty-of-suffrages®. Cio che condividevano tutti
isostenitori di questa macro-famiglia dite-
orie era la necessita di una diversificazione
territoriale dei requisiti del suffragio, ovve-
ro di una legge elettorale deliberatamente
disomogenea, che dunque potesse captare
e restituire in Parlamento i differenti tratti
salienti della societa. La seconda posizione
e la corrente liberal-democratica*. I teori-
ci di questa corrente si trovavano concordi
sull’opportunita di uniformare e ampliare
la base del suffragio, nonostante le diver-
genze sui suoi limiti. I requisiti elettorali,
per questa corrente, dovevano essere i me-
desimi per tutti gli aventi diritto, compresi
i membri delle working classes abilitati al
voto. L’allargamento del suffragio a queste
classi, sempre nominate al plurale, & 1'au-
tentico obiettivo di questo schieramento
liberal-riformatore. Contrariamente a cio
che accade nelle teorie tradizionalistiche,
nelle quali uno dei fini principali & quello
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di arginare l'influenza della working class
alle urne, iliberal-democratici argomenta-
no la necessita dell’abilitazione al voto delle
classi lavoratrici in quanto soggetti plurali,
non coalizzati in un unico insieme capace di
mettere a repentaglio 'ordine costituitod.
La terza corrente ¢ quella della minority rep-
resentation. I suoi sostenitori accettavano e
ammettevano un’estensione del suffragio
ma, proprio a causa di questo e del conse-
guente strapotere della maggioranza che,
a loro avviso, ne sarebbe conseguito, pro-
ponevano dei meccanismi di salvaguardia
rappresentativa delle minoranze, intese
non nell’accezione di gruppi marginalizzati
o indigenti, ma di classi colte e istruite.

Una delle proposte piu diffuse della
terza via é stata il cumulative vote di James
Garth Marshall®, ideato nel 1853. Modello
elettorale inizialmente supportato, tra gli
altri, da John Stuart Mill?, proponeva una
diversificazione dell’espressione di voto
sulla base della professione degli elettori. I
membri della working class avrebbero avuto
a disposizione un solo voto mentre quelli
delle classi istruite (medici, lawyers, uffi-
ciali militari, letterati e via dicendo) due,
tre o pili, da destinarsi a candidati diversi o
al medesimo. Uno schema elettorale simile
¢ stato escogitato nello stesso anno dall’a-
nonimo autore di un pamphlet intitolato
The Educational Franchise®. Tl meccanismo
proposto consisteva nella creazione ad hoc
di circoscrizioni elettorali a beneficio del-
le stesse classi privilegiate da Marshall, le
quali, in questo contesto, non avrebbero
avuto pilt voti da esprimere, ma una rap-
presentanza separata con la quale eleggere i
proprirappresentanti.

II pamphlet & stato successivamente ri-
pubblicato, nel 1857, dalla National Asso-
ciation for the Promotion of Social Science.
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Gruppo di pressione legislativa prevalen-
temente liberal?, 1'Association proponeva
un approccio interdisciplinare per il con-
seguimento della «social knowledge», in-
tesa come <the science of promoting the
prosperity, happiness, and welfare of the
human race», al fine di emendare la cau-
sa dei mali sociali britannici, riconosciuta
nella «defective condition of our law»'°.
Il presidente dell’associazione, Lord Hen-
ry Brougham, nell’Inaugural Address del-
la prima pubblicazione dell’associazione,
datata 1858, poneva grande attenzione alla
questione della riforma elettorale. Gia fir-
matario della ripubblicazione di Educa-
tional Franchise, riproponeva l'idea della
rappresentanza separata per le minoranze
educate. L'obiettivo da conseguire era, da
una parte, quello di moderare la predomi-
nanza degli interessi locali, i quali sfavo-
rivano le questioni di carattere generale.
Dall’altra parte, specularmente, s’intende-
va facilitare I'ingresso in Parlamento agli
uomini pilt colti e competenti. Riforma che,
nei calcoli di Brougham, avrebbe peraltro
permesso alla neonata Association, fattasi
carico del grande compito della «promo-
tion of social improvement»*', di diven-
tare un alfiere del progresso della nazione.
Nonostante cio, data la congiuntura storica
nella quale Brougham scriveva, & difficile
non interpretare questa proposta elettora-
le come un’azione preventiva nei riguar-
di del processo di democratizzazione. La
«well-balanced constitution» britannica
aveva offerto protezione «from arbitrary
power», da quel <«peculiar despotism»
che ¢ il dominio della «irresponsible mul-
titude»'?; ma il rischio del dispotismo
avrebbe potuto riaprirsi a causa dell’allar-
gamento del suffragio. Di questo avviso era
un barrister-at-law, Thomas Hare, il quale

aveva trovato nella Social Science Association
un terreno fertile di discussione e degli il-
lustri aiutanti per portare avanti la sua idea
di riforma elettorale.

Natonel 1806, sin dalla giovane eta Hare
intraprende la carriera legale, formandosi
tra gli Inns of Court e I'ufficio di un solicitor.
Interessato anche a questioni di economia
politica si schiera, contro il protezionismo
mercantile dei Navigation Acts (promulgati
perlaprimavoltanel 1651), dal versante del
free trade, avvicinandosi al liberal Tory Wil-
liam Huskisson e scrivendo un pamphletl?’
in sua difesa nel 1827. A seguito dell’am-
missione all'Inner Temple I’'anno successivo,
matura l'idea di cimentarsi nella carriera
politica, probabilmente nella speranza di
diventare segretario di Huskisson, evento
che non siverifichera mai a causa della pre-
matura morte di quest’ultimo. Sfumata la
possibilita di una carriera parlamentare, si
dedica agli studi giuridici, diventando bar-
rister nel 1833 ed esercitando la professione
fino al 1853. Trova impiego prima presso la
Court of Chancery e, successivamente, pres-
so i tribunali come reporter delle decisioni
emesse dai Vice-Chancellors Wigram, Tur-
ner e Wood, assicurandosi, inoltre, una
reputazione di autorita tra gli equity lawyers
con la pubblicazione della casistica equita-
tiva'4. A partire dagli anni 5o, complici una
nuova mansione lavorativa e la frequenta-
zione della Social Science Association, Hare
s’inserisce nel dibattito sulla riforma elet-
torale, sostenendo i fini, ma non i mezzi,
di quest’ultima. La sua opera di riforma,
la quale dara luogo alla grande campagna
per la proportional representation's, & scava-
ta nel solco della minority representation, ma
con I'ambizione di porsi come un’autentica
terza via rispetto alle teorie progressiste-
democratiche e tradizionali-conservatrici.
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Cio che Hare tenta di ottenere € una coniu-
gazione dell’input democratico — I'unifor-
mita del suffragio — con 'output tradiziona-
le — la designazione di una specifica classe
al governo —, ma con la torsione propugnata
dalla minority representation.

1. Una macchina perfetta

Nel 1853, anno dell’istituzione della Char-
16 creata con il Charitable
Trusts Act dello stesso anno — Hare inizio a
lavorare come charity inspector. Il1lavoro che
lo accompagno per tutta la vita consisteva,
generalmente, nell'indagine dell’ammi-
nistrazione dei fondi degli enti di bene-
ficenza sulla base degli esiti di una prece-
dente Charity Commission, operativa dal
1819 al 1837, guidata da Lord Brougham.
Forte critico del sistema di beneficienza
britannico, Hare diede avvio a una campa-
gna per riformare i fondi di questi enti, la
quale incontro forti resistenze, in partico-
lar modo a causa della proposta di devol-
vere buona parte del denaro all’educazione
dei poveri. Il sistema di beneficenza, per
Hare, non era che un inefficiente palliativo
che, ancor peggio, tendeva a perpetuare lo
stato di poverta. Per sollevare gli indigen-
ti dalla condizione di miseria, sosteneva la
necessita di un rimedio definitivo, «which
shall not feed but cure the political or so-
cial disease from which they suffer>'7. Il
rimedio proposto s’identificava con la ri-
forma — eminentemente giuridica — delle
istituzioni preposte all'amministrazione
di questi enti. Sul punto proponeva la sot-
trazione della giurisdizione della Court of
Chancery da tutte le materie amministrative.
Dal sistema filantropico di charitable en-

ity Commission
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dowments, male organizzato e inefficiente
nell’allocazione delle risorse finanziarie,
si sarebbe dovuto passare a un sistema di
beneficial institutions. Ciod si sarebbe potuto
conseguire abrogando la cy-pres doctrine'®
e riconoscendo sul piano legislativo una
pilt ampia giurisdizione agli administrative
bodies, implementando un sistema centra-
lizzato con un regolamento interno deciso
dagli stessi, ratificato dalla Corona e dal
Parlamento. Per conseguire questo risulta-
to si sarebbe dunque resa necessariaunari-
forma della legge, riforma sulla quale Hare
non riponeva grande fiducia. La consape-
volezza della mancanza di considerazione
politica da parte della Camera dei Gomuni
su questi temi fu la prima spinta verso 1'in-
teresse di Hare all'ingegneria elettorale.
I1 Parlamento degli anni ‘50, cosi com’era
composto, veniva accusato d’aver cessato
la sua funzione di captare ed emendare gli
autentici problemi della societa. Hare, con-
seguentemente, reclamava un nuovo tipo di
Parlamento, immutato nelle procedure in-
terne, ma trasfigurato nella composizione
mediante una nuova riforma della rappre-
sentanza politica.

The machinery of representation,, il primo
pamphlet di Hare sulla riforma elettorale,
viene pubblicato nella prima meta del 1857,
a seguito delle elezioni generali, le quali
vedono vittorioso il ministro Whig Palmer-
ston, forte di un'ulteriore estensione della
propria maggioranza'. Nel giugno dello
stesso anno, Robert Cecil presenta una mo-
zione parlamentare®° suun possibile utiliz-
zo delle voting papers, le schede elettorali.
Hare, riconoscendo la maggior efficien-
za di questo supporto materiale, pubblica
nell’ottobre dello stesso anno una secon-
da edizione del pamphlet, introducendo le
voting papers e dunque modificando il core
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della sua proposta elettorale, I'allocazione
deivoti*. Nasce cosi quello che, nei decen-
ni successivi, verra chiamato single transfer-
able vote, ma che il suo inventore denomina
system of individual independence. 11 pam-
phlet, malgrado le speranze dell’autore, avra
un successo molto limitato. Tuttavia, questo
nuovo sistema trovera applicazione nella
pilt corposa e fortunata opera successiva, 4
treatise on election of representatives, parlia-
mentary and municipal, pubblicata nel 1859.

Dal 1861 al 1873 vengono pubblica-
te altre tre edizioni del Treatise, ciascuna
delle quali apporta delle modifiche e delle
aggiunte al testo le quali, benché nume-
rose, non alterano i temi e l'articolazio-
ne complessiva della proposta di riforma.
Sono tuttavia significative, da una parte,
nell’'ottica di strategia politica messa in
atto da Hare ai fini dell’approvazione del
proprio disegno di legge e, dall’altra, per
I'ampliamento del fronte di discussione
cui lo schema aveva dato adito in quegli
anni. In tal senso, dalla 3" edizione (1865)
aggiunge delle Appendici sull’avanzamento
del system of individual independence e dei
sistemi proporzionali in generale al di fuori
del Regno Unito (in Australia, nella Confe-
derazione tedesca, in Francia, in Olanda,
in Belgio e negli Stati Uniti). Inoltre, con
la 4* edizione (1873) un consistente nume-
ro di clausole viene emendato e molte al-
tre vengono rimosse a seguito degli eventi
legislativi dell’anno precedente, ovvero
I'introduzione della segretezza del voto alle
urne mediante il Ballot Act. Lo sforzo delle
modifiche di quest’ultima edizione & teso a
dimostrarne la compatibilita con il system
of individual independence. Nonostante i pe-
santi rimaneggiamenti della veste giuridica
della proposta di riforma e le ampie riscrit-
ture del testo, i moventi, i referenti critici

e gli obiettivi di Hare rimangono pressoché
immutati, cosl come la logica complessiva
del meccanismo elettorale. Il cambiamento
pitt significativo ¢ il contesto. Gia nel 1859,
John Stuart Mill legge con entusiasmo 1'o-
pera di Hare, diventandone uno <«zealous
apostle»** e dando I'impulso piu significa-
tivo allalunga campagna intra ed extra-par-
lamentare per la proportional representation.
In generale, il system of individual inde-
pendence o single transferable vote & inteso dal
suo inventore come un dispositivo tecnolo-
gico governato daleggi matematiche e prin-
cipi scientifici, direttamente ispirato dagli
avanzamenti della «science of political
economy»>>. Le clausole che lo articolano —
le componenti meccaniche —sono formulate
con un’ossessione per il dettaglio, seguen-
do una razionalita meccanica e determini-
stica di esaurimento e marginalizzazione
degli elementi arbitrari e aleatori. I primo
avanzamento tecnico proposto da Hare ¢ il
registro generale degli elettori redatto da un
funzionariato centralizzato#, un netto mi-
glioramento del sistema allora vigente, so-
stenuto da registri incerti e disorganizzati
compilati dai funzionari locali®. La mac-
china elettorale & concepita come un di-
spositivo auto-regolantesi e indipendente,
nel suo funzionamento, dai sui operatori.
II sogno di Hare ¢ quello di un meccani-
smo perfetto, efficiente e flessibile, adatto
all'implementazione in qualsiasi contesto
geografico, indipendente dalle divisioni
territoriali e dall’estensione del suffragio.
Nello specifico, il sistema ¢ fondato su
unita di preferenze elettorali uniformi.
Queste unita, chiamate «quota», sono ot-
tenute dividendo il numero degli elettori
votanti per il numero di seggi del Parla-
mento. Ogni candidato che ottenga un nu-
mero di voti pari o superiore alla quota &
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dichiarato eletto. Il sistema rende disponi-
bile il voto a partire dalle circoscrizioni, che
possono essere localizzate geograficamente
o corporativamente. In quest’ultimo caso
consistono in gruppi universitari, profes-
sionali, legali o d’altro tipo. Tratto peculiare
del sistema ¢ la possibilita di creare queste
circoscrizioni prima di ogni elezione me-
diante I'invio, da parte dei membri, di una
petizione ufficiale alla Corona, un’incorpo-
razione elettorale totalmente indipendente
dalle attivita legislative parlamentari. [ voti,
nonostante la presenza delle circoscri-
zioni, non sono delimitati al loro interno,
ma possono essere assegnati liberamente
a qualsiasi candidato della nazione, con-
fluendo nelle rispettive quote. Ciascun
elettore ha a disposizione una scheda elet-
torale con la quale puo inserire, numerica-
mente e in ordine decrescente, tutti i nomi
dei candidati per i quali intende esprimere
una preferenza. Nonostante 1'inserimento
di una pluralita di nomi nelle schede elet-
torali, & concesso un solo voto, il quale, alla
fine delle elezioni, viene assegnato a un
unico candidato. Il provvedimento delle
preferenze multiple entra in funzione nel
caso in cui il nome del candidato al primo
posto nella schede elettorale abbia gia ot-
tenuto un numero sufficiente di voti ai fini
dell’elezione (o, nel caso contrario, di un
numero non sufficiente). Il voto viene cosi
trasferito al candidato successivo nelle pre-
ferenze. Le regole di questo procedimento,
della corretta computazione dei voti attri-
buibili ai candidati (ai fini della determi-
nazione dell’assegnazione dei seggi), data
la complessita estremamente elevata della
gestione del meccanismo, vengono modi-
ficate di edizione in edizione, tentando di
rimuovere ogni elemento di incertezza che
ostacola la piena scientificita e automatici-
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ta dello schema elettorale. L'ultimo meto-
do impiegato da Hare, nella 4* edizione del
Treatise, ¢ quello dell’eliminazione succes-
siva, il quale consiste nel ridurre il numero
di candidati rimanenti (che non abbiano
ottenuto una quota piena al primo conteg-
gio) attraverso l'eliminazione dei nomi di
tutti i candidati con il numero minore di
voti segnati al primo posto, attribuendo
poi ciascuno di questi voti al nome appena
successivo nell’ordine di preferenza, fino
a quando non si sara raggiunto il nume-
ro corretto di candidati da eleggere come
membri del Parlamento2®.

2. Dall’artificio elettorale all ordine naturale

Punto di partenza dell’argomentazione di
Hare sull'urgenza di una nuova riforma
elettorale ¢ la critica al sistema allora vi-
gente, il quale si basava sul Reform Act del
1832. Questo sistema viene detto irraziona-
le e inefficiente, governato da una electoral
machinery intrinsecamente difettiva e ob-
soleta. La grande riforma del '32, per Hare,
va letta nei termini di un anacronismo, un
maldestro tentativo di risolvere nuovi pro-
blemi con vecchie soluzioni. L'errore dei
suoi framers ¢ stato quello di calare sul XIX
secolo un modello originatosi a partire da
un tessuto sociale al tramonto, incapace di
captare e di restituire rappresentativamen-
te, in primo luogo, I'inurbamento metro-
politano e le nuove relazioni industriali.
Questo sistema elettorale produce innan-
zitutto disomogeneita nell’aggregazione
sociale alle urne, unendo nei corpi eletto-
rali gli individui incompatibili e separando
quelli che potrebbero agire in armonia. E
questo il vero punto d’innesco del declino
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delle istituzioni politiche. Nonostante la
permanenza di un piccolo numero di uo-
mini autorevoli, 'effetto patologico che
ne discende consiste nell’abbassamento
del livello dei candidati e dei membri del-
la Camera dei Gomuni, potendo gli elettori
esprimersinei riguardi di due soli candida-
ti, solitamente dai meriti molto scarsi. Le
elezioni manifestano ad Hare 1'inesistenza
di un criterio razionale e di merito ai fini
della determinazione dei seggi. La logica
operante ¢ esclusivamente quella del sot-
terfugio; I'azione diun corpo elettorale cosi
formato & come quella di un «automaton>»,
il cui sforzo principale & quello di celare
«the secret strings by which the machine is
pulled»>7.

Da un punto di vista tecnico, la macchi-
na elettorale criticata da Hare & essenzial-
mente una risultante della combinazione
di due elementi. Il primo ¢ il first-past-the-
post (il sistema maggioritario semplice).
Cio faceva si che, all'interno di ciascuna
circoscrizione, venisse dichiarato eletto il
candidato con la maggioranza relativa dei
voti e scartati tutti gli altri. L'uomo che ave-
va ottenuto pili voti diventava il rappresen-
tante di tutti gli elettori, per quanto questi
potessero trovarsi in disaccordo. Il secondo
¢ Lartificial limitation insita nelle divisioni
territoriali, elemento con cui viene calata
sulla nazione una «mystical boundary>>28,
una griglia geografica impenetrabile, una
mappatura dell’aggregazione elettorale de-
cisa a priori senza possibilita di appello. La
tradizione teorica della variety-of-suffrages,
nonostante 'ammissione di rimaneggia-
menti della cartina dei distretti elettorali,
poggia precisamente sulle divisioni territo-
riali, intese come tasselli essenziali al fine
di avere in Parlamento i portatori degli in-
teressi locali, speciali o di classe. Lo scopo

dell’opera riformatrice di Hare & quello di
destrutturare questa credenza, sostituen-
dola con una nuova teoria della rappresen-
tanza.

Il tradizionale sistema elettorale, pro-
segue l'argomentazione di Hare, era di-
ventato, proprio a causa dell’insistenza sul
mantenimento delle divisioni territoriali,
obsoleto e anacronistico nell’aggregazione
delle classi sociali. Il sistema era stato mo-
dellato su knights, citizens, burgesses e sulle
rispettive relazioni con contee, citta e bor-
ghi. Ma queste denominazioni mantene-
vano un valore puramente nominale: «At
this day we almost need the aid of a Fellow
of the Society of Antiquaries to explain to us
what the words knight, citizen, and burgess
mean»>9. [avanzamento economico e in-
dustriale aveva irreversibilmente mutato la
fisionomia sociale e la distribuzione della
popolazione, i suoi equilibri e le nuove ege-
monie di classe, svuotando di significato
e di pregnanza rappresentativa i borghi e
le contee, compartimentazioni territoriali
con le quali si perpetuavano circostanze di
corruzione e irregolaritd. Eppure, la pre-
occupazione principale di Hare non era la
lotta alla corruzione, ma alle «demoralizing
habits»3°. Queste sono frutto dell’esisten-
za stessa delle divisioni territoriali, inca-
paci di catturare l'autentica distribuzione
e ampiezza dei diversi interessi sociali. La
demoralizzazione, in primo luogo, sembra
significare per Hare la sostituzione dei ge-
nuini interessi degli elettori con quelli che
i benthamiani avevano chiamato sinister
interests e che per I'autore del Treatise non
sono nemmeno interessi, ma <sinister in-
fluences»3".

Concettualmente, secondo Hare, l'er-
rore del sistema elettorale inglese risiede
in una contraddizione, nella compresen-
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za di due principi inconciliabili: la repre-
sentation of interests e la representation of
persons. Secondo la sua lettura del Reform
Act, alcune circoscrizioni erano state man-
tenute, modificate o create a partire dalla
supposizione che rappresentassero degli
interessi speciali. Gli esiti elettorali, tut-
tavia, pitt dell’emersione dell’interesse
collettivo, rivelavano una divisione demo-
grafica su linee di ostilita, fatto imputabile
al funzionamento stesso della legge elet-
torale. All'interno di queste circoscrizioni
la rappresentanza degli interessi tendeva
sistematicamente a escludere e ostacolare
gli elettori indipendenti non vincolati ai
presunti interessi speciali del territorio,
una minoranza di «intruders» intesa come
«antagonistic class»>2. Con cio si esclude-
va di fatto larepresentation of persons, ovvero,
la rappresentanza di tutti i singoli elettori,
impedendo 1'elezione dei candidati vota-
ti dalle minoranze. Il desiderio di Hare, di
conseguenza, ¢ quello di ridurre 'iniquita
della distribuzione dei seggi in Parlamento,
permettendo di includere tra i suoi membri
tutti gli interessi e tutte le opinioni presenti
nella nazione.

Sulla spinosa questione delle divisioni
territoriali I'inventore del system of indi-
vidual independence afferma di proporre un
principio definitivo sulle modalita di sepa-
razione, costituzione o ricostruzione delle
divisioni locali. Storicamente, il diritto di
nominare rappresentanti in Parlamento
era conferito alle comunita dei territori a
motivo della loro esistenza anteriore. Con
il Reform Act del 1832 il procedimento viene
invece invertito mediante 'introduzione di
circoscrizioni create ad hoc, «arbitrary di-
visions» da cui ne risulta una «artificial
basis of representation»>3. L'insofferenza
di Hare & data della mancanza di considera-
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zione degli elementi naturali di aggregazio-
ne elettorale. Conseguentemente, l'intento
¢ quello di capovolgere nuovamente il pro-
cesso di conferimento del diritto all’ele-
zione di un rappresentante. Per conseguire
questo risultato, propone il modello — sul
calco delle associazioni e delle gilde della
storia britannica — delle forme politiche vo-
lontarie, fondato sulla «voluntary and na-
tural disposition to associate» 34 del popolo
britannico. La riforma elettorale piti razio-
nale e pil aderente alla tradizione costitu-
zionale britannica sarebbe cosi quella che
abilita al voto ogni comunita, ogni localita,
ogni associazione gia presente, accordando
un peso relativo mediante una legge gene-
rale. Restaurando il tradizionale processo
autorizzativo pre-Reform Act, Hare mette a
capo dell’approvazione di nuove circoscri-
zioni elettorali — proposte dalle comunita
stesse, dal basso — l'autorita della Corona,
perpetuo sorvegliante delle fluttuazioni
demografiche. Con il pretesto della prero-
gativa regia del conferimento di corporate
powers, viene cosi squalificato il potere cen-
trale del Parlamento su queste questioni,
temuto, in quanto forza inappellabile della
maggioranza, per I'ineliminabile possibili-
ta di abuso (come accadeva con il gerryman-
dering americano)s.

Il principio corporativo, unito alla ra-
zionalita specifica della macchina — il tra-
sferimento dei voti e 'elezione mediante
quota — avrebbe permesso ad ogni elettore
di rivolgersi direttamente all’intera nazio-
ne, conferendogli il potere di votare per
qualsiasi candidato qualificato e svinco-
landolo dai gangli delle inique divisioni
territoriali. Spalancando la liberta di scelta
ed eliminando ogni controllo esterno, 'e-
lettorato sarebbe diventato una volta per
tutte responsabile, moralmente maturo. A
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tutti gli elettori (meno un numero fraziona-
rio) sarebbe stato permesso di partecipare
direttamente alla scelta di un qualche rap-
presentante. E questo il significato di per-
sonal representation, I’architrave concettua-
le dell’'opera di riforma elettorale di Hare,
implicitamente contrapposto alla virtual
representation.

Quest’ultima formulazione, frutto di
una serie di rideterminazioni storiche, era
originariamente appaiata a un differente
antonimo, la real o actual representation. I1
concetto di virtual representation inizia ad
essere discusso negli anni 7o del '7oo nei
riguardi delle colonie americane, le qua-
li, pur non votando direttamente dei rap-
presentanti, vengono dette virtualmente
rappresentate dai parlamentari eletti in
Gran Bretagnag(). Successivamente, a par-
tire dagli anni "20 dell’8oo0, i termini della
discussione si spostano sulle circoscrizioni
britanniche, soprattutto per merito della
polemica di James Mill con James Mackin-
tosh e con Thomas Babington Macaulay,
teorici della tradizione della variety-of-suf-
frages®?. 11 dibattito si disloca cosi sui ter-
ritori che non eleggono nessun rappresen-
tante. I sostenitori del modello tradizionale
sostengono che gli interessi di questi terri-
tori siano rappresentati virtualmente da al-
tri rappresentanti provenienti da circoscri-
zioni con potere d’elezione. James Mill e i
radicals, al contrario, sostengono che non
esista una tale rappresentanza virtuale; la
rappresentanza o ¢ reale, effettiva, onon é.

Hare risemantizza i termini della dispu-
ta. Virtual representation diventa la rappre-
sentanza prodotta dal sistema maggioritario
semplice, in cui I'individuo che ottiene la
maggioranza relativa nella circoscrizione in
cui ¢ candidato, rappresenta virtualmente
anche gli elettori che non abbiano espresso

per esso la preferenza. Essendo I'errore, a
detta di Hare, radicato nell'intendimento
stesso della rappresentanza come fondata
sulle divisioni territoriali, ’antonimo non
¢ pil real representation. Parlare di «vir-
tual» in opposizione a «actual» representa-
tion significa ammettere che «we have not
had representation», ma un suo «substi-
tute»38. Con la personal representation, la
rappresentanza correttamente intesa, al
contrario, il legame formato tra elettore e
candidato ¢ individuale, libero da delimi-
tazioni territoriali e privo di dissipazione
di voti. Il system of individual independence
si pone come un’inedita teoria sul corretto
rapporto tra rappresentante e rappresen-
tato e, dunque, su cio che autenticamente
rappresenta il Parlamento. Sebbene 1'o-
biettivo di costruire un Parlamento specchio
della nazione sia condiviso con il sistema
tradizionale, il Parlamento immaginato da
Hare, frutto del rispetto della natura socia-
le, non rappresenta classi, gruppi o interessi,
ma singoli individui.

La categoria di natura, nonostante 1'as-
setto macchinico del piano di riforma, ¢
piuttosto ricorrente nei testi di Hare, tan-
to che, insieme al suo antonimo artificiale,
viene impiegata per valutare l'output dei
meccanismi elettorali. Per entrare in fun-
zione, la macchina progettata nel Treatise
deve attivare il motore, cid che viene fatto
immettendo energia, ovvero l'aggregato
delle preferenze dei votanti impresse sulle
schede elettorali. Nonostante 1’elettorato
sia parte integrante del processo mecca-
nico, elemento puramente artificiale, lo
stesso non puo essere detto dei suoi pre-
requisiti e dei suoi esiti, di cio che viene
prima e dopo 1'operazione della macchina. A
differenza di quanto accadeva con il sistema
elettorale del Reform Act, il quale produceva
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esiti artificiali unendo e disgiungendo ar-
bitrariamente gli elettori, Hare pensava che
il proprio sistema di riforma impiegasse si
uno «artificial stimulus» nell’atto del voto,
ma con il fine di permettere all’elettorato
«spontaneously and without any arbitrary
rule, to recover its natural subdivisions>>9.
E con un oggetto tecnologico, artificiale,
che si fa ritorno al piano naturale: ogni si-
stema elettorale non & che una macchina,
uno strumento pitt 0 meno adatto a questo
scopo. Hare credeva che il suo schema po-
tesse rivelare 'ordine naturale della na-
zione, fornendo un atlante delle autentiche
divisioni di simpatie, idee e interessi. Na-
turali, perché rinvenute laddove gia sono,
senza adulterazione.

3. Una sana competizione per un’autentica
democrazia

L’assunto basilare dal quale si sviluppal'in-
tero edificio giuridico di riforma concerne
quello che dovrebbe essere il corretto rap-
porto tra maggioranza e minoranza degli
elettori. Nonostante il progetto si inscriva
nel solco della minority representation, Hare
non intende impedire la libera azione del-
la maggioranza della societa. Al contrario,
viene detto, questa azione deve rimane-
re libera e, nella sua attivita, irresistibile.
Ma il potere decisionale della maggioran-
za non esiste prima dell’elezione, essendo
il prodotto di quest’ultima. Dunque, tutti
(gli aventi diritto) possono e devono par-
tecipare alla composizione del corpo rap-
presentativo. Ognuno deve potersi vedere
rappresentato a seguito di un processo di
autorizzazione politica a cui ha preso par-
te. £ per questo motivo che Hare insiste sul
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conferimento ad ogni elettore della liberta
di aggregazione indipendente da vincoli
geografici. Il difetto principale di una sud-
divisione territoriale ¢ quello di dividere la
nazione in due parti, una numerosa e una
meno numerosa, con la quale si dissipano
le opinioni di questultima parte, la mino-
ranza. Supponendo una <«community of
sentiment»4° tra i membri delle minoran-
ze —un’uniformita di scelta nelle circoscri-
zioni da loro e per loro create —lo scopo di-
venta quello di fornire i mezzi per’elezione
dei propri rappresentanti, restituendo loro
il dovuto peso politico.

System of individual independence & una
denominazione che rimarca gli obiettivi
pragmatici e morali del suo ideatore. Mol-
to pitt di un semplice schema progettato
per restituire una rappresentanza parla-
mentare proporzionalmente esatta rispetto
alla popolazione votante, il sistema di Hare
stravolge il modello rappresentativo bri-
tannico, rideterminando i concetti e la re-
lazione di maggioranza e minoranza. Lunga
parte della sua opera di riforma, inoltre, &
tesa a dimostrare gli effetti morali del pro-
prio schema, i quali, non di rado, si intrec-
ciano amotivi e discorsidi ordine teologico.
Inun passo del Treatise silegge nitidamente
lavolonta di trasformare I'atto del voto (an-
che) in un momento di rinnovamento della
fede cristiana, rappresentando cio che di
divino c¢’¢ nell'uomo e restaurando la fede
nella religione civile che dovrebbe permea-
re le istituzioni. Il voto deve essere una me-
ditazione eminentemente individuale e so-
litaria perché l'ispirazione divina non guida
e non ha mai guidato i governanti, i quali, al
contrario, inseguono i vizi e le passioni sel -
vagge delle masse. La falsa rappresentanza
politica & parimenti un ostacolo alla dimen-
sione provvidenziale di Dio. Cosi Hare puo
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statuire: «no imperishable cement for the
edifice of the state, or any other institution
of man, is to be found that does not dwell in
the individual conscience. All goodness, all
religion is personal, or it is nothing»#'. Qui
si puo scorgere l'ascendenza protestante
dell’etica che muove il progetto di sacra-
lizzazione elettorale. Gosi come sul piano
religioso si rifiuta categoricamente ogni
forma di coercizione e si concede ad ogni
singolo il ruolo di giudice e direttore del-
la propria coscienza, cosi deve accadere su
quello elettorale. In una nazione cristiana
si prescrive la stessa liberta individuale nei
riguardi del voto, il quale dev’essere vinco-
lato esclusivamente alla coscienza morale
del singolo. Se riformato adeguatamente,
dunque, 'atto del voto sarebbe diventato
un punto d'unione tra i doveri del buon cit-
tadino e quelli del buon cristiano.

Il tratto rilevante in questo contesto &
il termine che emerge in opposizione alla
coscienza individuale, ovvero la moralita
di partito. Principale obiettivo polemico &
propriamente la forma di organizzazione
politica moderna incarnata dal partito poli-
tico, considerato da Hare causa preminente
delle «infirmities of representative in-
stitutions»%* in quanto attore connivente
all'iniquo sistema delle divisioni territo-
riali dalla capacita adulterante. E la stessa
necessita di ottenere una maggioranza che
richiede la necessita di creare un partito
con un nome, dei capi e dei dogmi. L'unica
domanda che la maggioranza cosi forma-
ta pud porsi non € inerente al «what they
ought to do», ma al «what will be success-
ful?»43, in termini meramente strumenta-
li. 11 sistema vigente tende ad organizzare
il corpo elettorale in partiti contrapposti,
coordinati in nomi e programmi del tutto
formali, con I'unico scopo di produrre ar-

tificialmente ostilitd e schieramenti rivali,
i quali, nella realta dei singoli elettori, non
esistono. La presenza di partiti cosi operanti
ha l'effetto di impedire I'espressione au-
tentica dei membri che li compongono. Le
conseguenze sono l'esclusione delle mino-
ranze e il rigetto dell'individualita, cio che
conduce in definitiva alla paralizzazione del
pluralismo politico presente nella societa.
Non solo. Il riconoscimento delle diffe-
renti forze sociali &, per Hare, una condi-
zione fondamentale ai fini dell’'unita della
costituzione e del corretto bilanciamento
dei suoi poteri. La sicurezza delle istituzio-
ni deve percio passare attraverso un corpo
rappresentativo composto da «every dis-
tinct variety and combination of thought,
of sentiment, of feeling, of opinion, and of
interest which exist in the constituent mul-
titude»44. Se la maggioranza sopprime le
minoranze, il governo diventa una tirannia
dal potere illimitato. Cio che si deve fare &
costituire un’assemblea in cui la maggio-
ranza sia antagonista rispetto ad altre forze,
inserirla in una sana competizione, di modo
che non si avviluppi nel circolo vizioso de-
gli interessi sezionali o di partito. Il sano
antagonismo concorrerebbe alla coope-
razione dei singoli sentimenti individuali
nei riguardi dell'interesse dell’intero, il
«common good». A parere di Hare, cio
sarebbe il «greatest possible achievement
of the science of government»#45: la sosti-
tuzione della forza della numerical majority
con, riprendendo il lessico del Calhoun
di A disquisition on government, la concur-
rent majority. Per la concezione elettorale
dell’epoca vittoriana andava riconosciuto
l'ordine naturale delle gerarchie sociali
mediante logiche comunitarie localistiche
(il trambusto delle elezioni per alzata di
mano ne & la massima espressione4®), pri-
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vando la coscienza individuale di qualsiasi
influenza4?. Hare, polemizzando con que-
sta impostazione, s’inserisce nel processo
di razionalizzazione della vita pubblica e
di avanzamento della dimensione dell’ef-
ficienza amministrativa, pur con alcune
eccentricitd. Cio che si sforza di produrre e
di dimostrare nella sua liceita & un indivi-
dualismo che siapre alla cooperazione nel-
la societa civile, un capitolo di aggregazione
politica, per sua stessa natura — formandosi
dal basso — opposto all’associazionismo di
partito.

Riconoscendo una situazione socia-
le di fatto dominata dal pluralismo, Hare
asserisce che lo scopo del Parlamento non
dovrebbe essere quello di guardare con no-
stalgia al passato, ricreando una frattura
sociale inesistente, ma di accettare le spinte
popolari per I'ottenimento di un bene pub-
blico fondato sul consenso, il compromes-
so ela cooperazione. Come Mill48, ammette
che la nuova forma di governo da osservare
sia quella del popular government, in cui la
public opinion ha assunto un ruolo di primo
piano. E quest’ultima I’autentico <new po-
litical element»49 emerso nell’8oo, veico-
lato dalla stampa e generatosi dal progresso
tecnologico degli ultimi due secoli, stretta-
mente legato alla civilizzazione e a un pro-
gresso — materiale e intellettuale — senza
precedenti. Nonostante cio, il futuro rima-
ne incerto. Hare percepisce nitidamente di
vivere in un’eta di transizione nella quale le
tendenze epocali individuate devono anco-
ra produrre il loro pieno effetto. Riconosce
che il loro sviluppo comportera uno scon-
volgimento e una riorganizzazione a livello
politico e sociale ma, non potendo preve-
dere il loro andamento, l'unico punto su cui
sembra essere certo ¢ che miglioreranno la
condizione dell'uomo, ma solo se i governi
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sapranno disporsiall’ascolto della vera opi-
nione pubblica.

I lemmi portanti di questa argomenta-
zione — civilizzazione e progresso — sono
costantemente utilizzati nell’opera di Hare,
ma trovano maggiore incisivitd a partire
dagli anni ‘60 con la conoscenza diret-
ta di Mill, in particolar modo del saggio
Civilizations®. La civilizzazione & intesa
come una forza inarrestabile e mutagena,
ma non per questo indisponibile all'umano.
Le tendenze vanno imbrigliate e governate
per il bene del «social progress»>5', possi-
bile solo nella cura delle patologie sociali
e politiche. Similmente al Mill del saggio
summenzionato, Hare vede una civilizza-
zione progressiva che complica la vita so-
ciale nei tempi moderni. Questo inevitabile
processo storico porta con sé un fenomeno
di tipo nuovo, ovvero la crescente preva-
lenza di sentimenti e opinioni generali e
uniformi, i quali vanno sedimentandosi in
una nuova fisionomia del potere, quella de-
mocratica. Tratto caratteristico & 'inevita-
bile e progressivo passaggio di potere dagli
individui alle masse, con un’acquisizione
d’'importanza crescente delle seconde a di-
scapito dei primi. L'atteggiamento ambiguo
di Hare nei riguardi del governo popolare &
dovuto all’aderenza a questa immagine del
progresso. I governi devono si captare e di-
sporre lungo i canali legali I'opinione pub-
blica e le opinioni delle masse, ma devono
allo stesso tempo moderarle.

Assumendo l'esistenza di questa ten-
denza, ne deriva che le minoranze, schiac-
ciate dalla maggioranza, non possano
trovare uno spazio a loro dedicato in Par-
lamento. Hare, argomentando in questa
direzione, tende a sovrapporre il futuro al
presente, scivolando costantemente in un
piano discorsivo in cui la democrazia sem-
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bra gia pienamente dispiegata. Il Reform
Act del 1832 aveva si allargato il suffragio e
rideterminato il peso di alcune circoscri-
zioni, ma non aveva totalmente stravol-
to la fisionomia del Parlamento. Non per
caso il Gabinetto, il quale proprio in quegli
anni iniziava ad affermarsi come autenti-
co centro legislativo, continuava ad essere
presidiato dall’aristocrazia. Hare prevede
correttamente I'andamento delle istituzio-
ni rappresentative dei decenni successi-
vi — l'estensione del suffragio alle working
classes —ma non riuscira mai a spogliarsi di
un timore figlio dei pregiudizi dell’epoca,
verbalizzato con una retorica oscillante tra
I'apocalisse e la salvezza.

Il grande problema, tra presente e fu-
turo, della composizione della Camera dei
Comuni («the democratic branch of our
constitution»52) & la sistematica tendenza
ad allontanare gli elementi maggiormente
qualificati, le minoranze colte disposte alla
mediazione e alla sutura rappresentativa
degli interessi sociali, con il conseguen-
te abbassamento del livello d’istruzione
della maggioranza dei rappresentanti.
Cosi, minoranza e maggioranza entrano in
conflitto. Le loro posizioni relative si tra-
ducono in un rapporto patologico di anta-
gonismo (unhealthy antagonism), in cui la
prima, soffocata com’¢ dalla controparte
numericamente superiore, viene defrau-
data dei propri naturali compiti istituzio-
nali, ovvero la rettifica della maggioranza
e l'orientamento legislativo. Dal versante
elettorale, specularmente, gli aventi dirit-
to pitt poveri e meno istruiti si vedono co-
stretti ad esprimere il voto per uno dei soli
due partiti in lizza e a schierarsi dalla parte
(apparentemente) pilt popolare, temendo
di essere giudicati come traditori degli in-
teressi della propria classe. Un’opposizio-

ne che Hare dice falsa. Le classi non sono
dei gruppi rigidamente gia dati e ben defi-
niti, ma composizioni miste con uno spet-
tro di variabilita di esperienze, desideri e
preferenze. La base aggregativa dovrebbe
essere, di conseguenza, eminentemente
individuale. Abbandonando questo agoni-
smo patologico in favore di un’associazio-
ne libera e svincolata da costrizioni di in-
gegneria territoriale, le linee artificiali di
divisione delle classi verrebbero a saltare.
Si assisterebbe cosi all’autentica e naturale
composizione sociale, quella mista, for-
mata dall’associazione di elettori indipen-
dentemente dal reddito.

Hare & convinto che, adottando il pro-
prio schema, liberando I'individualita de-
gli elettori e disinnescando 1'antagonismo
partitico, latendenza democratica verrebbe
alla fine governata, conseguendo il tanto
ambito social good. Ribaltando il piano del
discorso, designa questa forma di governo
come autentica democrazia, quella adatta
alla propria epoca, smussata delle asperita
corruttrici. «Every democrat, true to his
principles» dovrebbe contribuire a fare
dell’assemblea rappresentativa «the accu-
rate reflection»5%, non solo di una parte,
ma di tutta I'intelligenza e la virti presen-
ti all'interno dei confini nazionali. Hare si
appropria cosi del tema classico, tanto caro
alla tradizione della variety-of-suffrages, del
Parlamento come specchio della nazione,
implementandolo nell’eccentrica figura di
democrazia che immagina o, meglio, del
processo storico di democratizzazione cui
sta assistendo, il quale, essendo un pro-
cesso di ri-socializzazione delle classi, apre
al problema della produzione di un nuovo
ceto governativo.
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4. Lelatent forces e la potenza residuale

L’obiettivo dichiarato di Hare, tuttavia, non
& democratico5*. Per quanto la sua proposta
sia tesa all’attivazione di tutta I’energia po-
tenziale presente nella societa, il suo appel-
lo & rivolto in primo luogo agli elettori delle
«more educated and intelligent classes»55.
E proprio I'immagine che Hare ha delle
classi a fornire la giustificazione di questa
preferenza. In un passo di The machinery of
representation si propone un gioco mentale:
se si prendessero «the most intelligent of
each class» permettendo loro di discutere,
con l'aiuto di un «modern manual of the
phenomena of industrial life», di diverse
questioni politiche, probabilmente questi
si separerebbero «with a conviction that
there were marvellously few things in which
their interests [...] are not precisely the
same»5°. T conflitti di classe sono causati
da un fraintendimento o da una scarsa co-
noscenza delle materie politiche; le diver-
genze d’interessi sono pilt immaginarie che
reali. Il contributo ultimo del sistema elet-
torale, nei piani di Hare, € quello di porre le
basi per il riconoscimento di questo nodo.
La libera composizione di gruppi sulla
base dell’aggregazione di preferenze in-
dividuali non mediate da fattori esogeni
ha si la funzione di mettere in relazione i
cittadini di tutte le estrazioni sociali, ma
questo non si traduce in una comprensio-
ne omogenea e neutrale della totalita degli
individui. Esistono una differenza qualita-
tiva e una gerarchia naturale che aspettano
solamente di essere liberamente manife-
state. Cio che Hare intende produrre & una
ricomposizione sociale filtrata dai disposi-
tivi elettorali, in cui 1'altra faccia della li-
bera scelta dell’elettorato ¢ la creazione di
un corpo aristocratico composto dai «na-
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tural leaders of the people»57. L'unione
delle migliori menti sparse nella nazione,
Délite®, avrebbe reso perspicui i veri in-
teressi della nazione a tutti gli elettori di
qualsiasi classe, governando cosi le nuove
tendenze del secolo.

Il fine ultimo dello schema elettorale &,
dunque, quello di dotare 1'assemblea rap-
presentativa degli uomini piu intelligenti
e competenti della nazione — o, almeno, di
assicurarne una frazione. Gli esempi del
passato, dei tempi dei «leading men» della
<«higher aristocracy» feudale, non possono
essere importati nel presente. La forma del
rapporto sociale ¢ cambiata, non essendo
pitt quella della «personal responsability
[...] to the party»59. E il progresso a portare
la necessita della ricerca di una «different
class of men». Il passato non pud essere
restaurato: «the middle classes which grew
up were not prepared to yield unreasoning
obedience to hereditary leaders or ancient
names»®°. Con il mutamento della societa
avanza parallelamente la necessitad di rac-
cogliere una classe dirigente di tipo nuovo,
fondata sul talento. L'ostacolo a questa tra-
sformazione ¢ il sistema elettorale vigente,
il quale espunge i potenziali leading men e,
con essi, il senso di responsabilita. Lo sche-
ma Hare diventa cosi un modo per racco-
gliere e attivare le «latent forces existing in
each community»Gl, imigliori membri del-
la societa, istruiti, educati, disciplinarmen-
te formati, tendenzialmente provenienti
dalla classe media delle grandi citta. Queste,
perfettamente individuabili ma incatenate a
un sistema iniquo, avrebbero dovuto pren-
dere il posto della nobilta nell’esecutivo. E
questa la fisionomia del nuovo ceto gover-
nativo immaginato da Hare. Silenziosamen-
te, nelle righe del Treatise si fa strada I'idea
di una trasformazione epocale della classe
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dirigente. I prerequisiti del governo non
sono piu i titoli nobiliari, ma le competenze.
Alla vecchia aristocrazia Hare ne sostituisce
una nuova, fondata sull’intelligenza e sulla
padronanza delle discipline scientifiche.
Da questa necessita di rinnovamento del-
la classe dirigente, tuttavia, ne & collegata
un’altra, perfettamente speculare.

E guardando il lato dei governati, in
particolar modo delle classi inferiori, che
si completano le motivazioni alla base del
nuovo meccanismo elettorale proposto da
Hare. Nonostante si ribadisca spesso che
I'impostazione corretta nel formare un’as-
semblea rappresentativa sia quella di rile-
vare e impiegare tutte le forze della societa,
non viene nascosto l'obiettivo di favorire
alcune classi a discapito di altre, tradendo
cosi I'immagine di un Parlamento come
perfetto specchio del pluralismo sociale.
Sono prioritariamente i membri istruiti
delle classi agiate a dover emergere gra-
zie al sistema elettorale. L'introduzione di
questi in Parlamento ne innalzerebbe gra-
dualmente il «character by the constant
operation of the process of comparison»,
con la sana competizione, selezionando un
livello medio dei rappresentanti sempre
pitt alto mediante la «elimination of the
inferior»®2. Trattando dell'equa rappre-
sentanza di tutti gli interessi della nazione,
nella1® edizione del Treatise, si dice di dover
esaminare la questione delle classi inferio-
ri considerando «what is likely to become
the progress of democratic institutions» %3,
A partire dalla 3* edizione — edita nel 1865,
due anni prima del secondo Reform Act —
Hare specifica a cosa si stia riferendo. Il
probabile corso delle istituzioni democra-
tiche & 'aumento del corpo elettorale, 1'e-
stensione divoto agli elettori delle classi pilt
basse e meno istruite; evento che potrebbe,

con ogni probabilita, oscurare 1'espressio-
ne delle classi colte e mettere a repentaglio
gli interessi legati a «property and indu-
stry», cosi come quelli delle «landed and
commercial classes»®, i quali, essendo
gli interessi piti vasti, devono essere salva-
guardati. L'interesse residuale & quello delle
working o wage classes.

L’elemento aristocratico & una necessita
per tentare di disinnescare la carica ever-
siva di questo residuo, per esorcizzare la
tragedia annunciata. E palpabile una forte
angoscia nei riguardi della configurazione
patologica dell’estensione del suffragio: la
tirannia della maggioranza, il governo del-
le classi inferiori. Nonostante Hare tenti di
porsi come un paladino delle classi lavora-
trici, sostenendo la liceita, ai fini del social
improvement, dell’emancipazione di queste
classi da tutti i partiti mediante 1'elezione
di rappresentanti dediti esclusivamente
alla loro causa, il tono moraleggiante del
discorso tradisce un certo grado di turba-
mento. L’élite dovrebbe preoccuparsi della
loro educazione, del miglioramento delle
loro abitazioni e, con questo, dello svilup-
po dellaloro moralita, poiché tutto cio & nel
loro interesse: il benessere e la felicita del-
le classi inferiori renderebbe chiaro «the
interest of the highest classes to instruct,
and cultivate the affection of, those who
possess smaller advantages». Questi ultimi
troverebbero invece del conforto, un moti-
vo «for hoping that their labour would not
be in vain, nor even without its reward» 5.
Non sorprende che 1'opera di Hare si in-
scriva nella tradizione della minority rep-
resentation. La maggioranza della popola-
zione, le classi lavoratrici, hanno si diritto
ad essere rappresentate, ma le minoranze
—intelligenti — devono essere salvaguardate
ai fini della governabilita delle prime.
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Interrogandosi sul futuro delle istitu-
zioni rappresentative e della liberta co-
stituzionale, Hare traccia questa consi-
derazione: «Essentially democratic, they
are rolling onwards, gathering strength as
they proceed, and impatient of restraint —
threaten to sweep before them all the pil-
lars and landmarks of the elder and parent
institutions from which they sprung>>66.
Le istituzioni britanniche, dette, nella so-
vrapposizione di presente e futuro, essen-
zialmente democratiche, sono minacciate
da una forza in ascesa che, se non imbri-
gliata in meccanismi di moderazione, ri-
schia di distruggere le istituzioni e la loro
tradizionale capacita di buon governo.
Questa forza irresistibile, per quanto mai
direttamente nominata, ¢ la working class,
la quale procedeva acquisendo consapevo-
lezza delle proprie possibilita e avanzando
le sue richieste. Un male incarnato dalla
configurazione del potere sociale pitt inef-
ficiente e meno disposto alla corretta sud-
divisione del potere dell’autorita, ovvero la
forma corrotta della democrazia, il popular
government. La soluzione ¢ quella di am-
mettere la rappresentanza di questa classe
turbolenta, malimitatamente rispetto a tut-
te le altre. Hare, infatti, guarda con timore
I'associazione dei lavoratori manuali: es-
sendo stati esclusi dall’esercizio del potere
politico, ora cercano di costruire un suffra-
gio e delle divisioni elettorali che mettano
direttamente «all power into their hands>»
a discapito di tutte le altre classi. «In mer-
cy to themselves — scrive —, it may be hoped
that such a consequence may yet be aver-
ted» 07,
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Dopo oltre un secolo e mezzo, il voto singolo
trasferibile continua a sopravvivere, come
testimoniano, ad esempio, le esperienze
elettorali della Repubblica di Malta e della
Repubblica d'Trlanda®®, nelle quali il siste-
ma escogitato da Hare ¢ tuttora operativo.
Privato di velleita di rigenerazione morale,
lo schema elettorale & stato cooptato da al-
cune compagini democratiche e reso ope-
rativo su una base organizzativa partitica®9,
contrariamente alle ambizioni del suo au-
tore. Del system of individual independence
non rimane che lo scheletro tecnico, solita-
mente impiegato, sul piano delle intenzio-
ni, per concedere a tutte le minoranze poli-
tiche una rappresentanza parlamentare. Lo
schema Hare, nel tempo, ¢ stato slegato dal
suo autore e svuotato dell'immagine costi-
tuzionale elaborata nelle opere di riforma.
Non sitratta, ovviamente, di discorso costi-
tuzionale in senso stretto, in quanto il di-
battito sulla dottrina giuridica della costi-
tuzione britannica trovera il primo impulso
successivamente, nel 1885, con The Law of
the Constitution di Dicey. Quel che sipuo ri-
levare in Hare € un’immaginazione costitu-
zionale, un tentativo di pensare e modifica-
re la costituzione lateralmente, a partire dai
dispositivi elettorali. L'opera pragmatica di
riforma puo cosi essere letta anche come
un’antropologia giuridica dei sistemi elet-
torali, incentrata sul problematico rapporto
tra rappresentazione del sociale e rappre-
sentanza politica, nel periodo dei timori
nei riguardi dell’avvento della democrazia,
intesa come popular government.

Ad un livello di articolazione del qua-
dro istituzionale, come gia notato da Moi-
sej Ostrogorski’, il progetto di Hare ap-
pare troppo debole. La causa ¢ legata alle
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intenzioni stesse dell’autore: I'obiettivo di
riforma riguardava testardamente ed esclu-
sivamente la composizione del Parlamento.
Cosl come gli altri apostoli britannici del-
la personal representation, egli era persuaso
della possibilita di arginare I’avvento della
democrazia senza metter mano all’arti-
colazione e alle procedure delle istituzio-
ni. Si trattava della riconfigurazione della
rappresentanza politica in funzione del
processo deliberativo-decisionale gia esi-
stente. L'associazione dal basso, la compo-
sizione elettorale individualistica, si rivela-
va puramente strumentale al tipo di uomini
desiderati in Parlamento. Con il meccani-
smo elettorale si intendeva assicurare la
rappresentanza della frazione naturalmen-
te indicata al governo della societa, 1'élite.
Tuttavia, cosi come si legge in Considera-
tions on Representative Government di Mill,
alla minoranza parlamentare il progetto di
riforma non intendeva concedere poteri
speciali, né una prevalenza gerarchica sugli
altri gruppi. Il fragile strumento nelle loro
mani era la moral suasion?.

La procedura costituzionale che Hare
immagina ¢ tenuta in equilibrio dalla sup-
posizione che l'intelligenza, laddove pre-
sente, sia sempre riconosciuta. Compito
dell’élite & quello di manifestarla, persua-
dendo la maggioranza a seguire i propri
dettami. In definitiva, sarebbe bastato il
nuovo sistema elettorale; la superiorita
morale delle minoranze intelligenti, ri-
conosciuta dalle classi inferiori, avrebbe
fatto il resto, fornendo, nel quadro di un
Parlamento popolarizzato dall’estensione
del suffragio, una costante e paterna guida
(e rettifica) della maggioranza. Nonostante
I'instabilita di questa azzardata immagine
costituzionale, lanuova classe dirigente de-
lineata da Hare si rivela un indicatore stori-

co di rilievo. Diverse affermazioni di Hare
portano alla conclusione che questo nuovo
ceto governativo vada ricercato nella classe
media, negli uomini dalla buona educazio-
ne, disciplinarmente formati nello studio
delle nuove scienze sociali, in particolar
modo I'economia politica. Dai testi di Hare
e Mill appare che il consono spazio costitu-
zionale in cui inserire questa inedita classe
sia la sede del potere esecutivo, il Gabinet-
to. Il sogno dei due inglesi & una sostituzio-
ne epocale: dall’aristocrazia di stirpe all’a-
ristocrazia del merito.

I1 progetto di Hare, per quanto mai ap-
provato dal Parlamento, si inserisce nella
trasformazione costituzionale britannica
dell’8oo, la quale ¢ stata chiamata rivolu-
zione del governo”. La marginalizzazione
dell’assemblea parlamentare, del potere
del numero, che Hare si augurava, era in
realtd un processo gia in atto nei decenni
della campagna di riforma elettorale. Spe-
cularmente, cio si accompagnava all’altro
obiettivo perseguito dall’autore del Treatise
(cosi come da John Stuart Mill e dall'Henry
Grey di Parliamentary Government, ad esem-
pio): il rafforzamento dell’autorita dell’e-
secutivo?>. Nonostante non sia stata 'unica
causa, il timore della democratizzazione e
dell’instaurazione del governo popolare
ha certamente contribuito alla formazio-
ne della nuova fisionomia delle istituzioni
britanniche del XIX secolo. Gran parte del
potere legislativo & passato dalle mani dei
Comuni a quelle dei ministri del Gabinetto,
svuotando parzialmente di significato 1'o-
perato della Camera. L'esecutivo, anche per
motivi di stabilita politica e di consenso, ha
escogitato nuove procedure legislative, tra
le quali spiccava in primo piano l'utilizzo
massiccio delle indagini sociali corredate
dalle scritture minute, dettagliate e dal ta-
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glio scientifico delle Royal Commissions of
Inquiry?™. L'élite immaginata da Hare ¢ stata
molto probabilmente delineata anche sul
calco di cio che poteva apprezzare nell’at-
tivita della Charity Commission. Nonostante
il desiderio di un Parlamento eletto me-

diante il proprio dispositivo non si sia mai
avverato, parte degli esiti sperati si sono
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Cfr. G. Conti, Parliament the mirror
of the nation. Representation. delib-
eration, and democracy in Victorian
Britain, Cambridge, Cambridge
University Press, 2019.

Cfr. E.P. Thompson, The Making
of the English Working Class (1963),
tr. it. Rivoluzione industriale e clas-
se operaia in Inghilterra, Milano,
Mondadori, 1969, pp. 19-178.

Un testo esemplare di questa tra-
dizione ¢é la recensione di Mack-
intosh a Plan of Parliamentary Re-
form, in the Form of a Catechism di
Bentham, ]. Mackintosh, Univer-
sal Suffrage, in «Edinburgh Re-
view», n. 31,1818, pp. 165-203.
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teoria liberal-democratica pii ri-
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Essays on Reform, Londra, Mac-
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84.
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storicamente realizzati. Il grande sogno di
Hare della competenza e della conoscenza
disciplinare al governo sarebbe stato esau-
dito conl’affermarsi del potere neutro —dal
punto divista dellalegittimazione politica—
dell’amministrazione pubblica’.

T. Hare, Reports of Cases Adjudged
in the High Court of Chancery, 11
Vol., Londra, 1843-1858. Sulla
biografia di Hare, cfr. F.D. Par-
sons, Thomas Hare and Political
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Basingstoke, A. Maxwell & Son,
2009, pp. 10-17.
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Parsons, Thomas Hare, cit., pp.
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ry», n. 2,1932, pp. 186-213.
Hansard HC Deb. (4, giugno1857),
vol. 145, col. 1104.-1122.

Nella 1* edizione di The machinery
of representation il supporto mate-
riale previsto da Hare per il con-
creto funzionamento del mec-
canismo elettorale & il poll book,
un registro nel quale I'elettorato
avrebbe espresso direttamente il
voto. La scelta di utilizzare i poll
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zione di un sistema di trasferi-
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ti ed elettori e con un rinvio alle
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Hare, The machinery of representa-
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11 registro generale (general regi-
ster) viene introdotto sin dalla 1*

Green,

edizione di The machinery of rep-
resentation, Hare, The machinery,
1* ed., cit., pp. 16-17. Nello stesso
luogo testuale Hare presenta le
principali figure del funziona-
riato elettorale, che sono due: il
returning officer e il general registrar
of electors. Mentre per i returning
officers si tratta di funzionari gia

2

Lt

26

27

28
2
30
31

©°

32
33
3
3]

BSOS

operativi nel Regno Unito, la cui
istituzione & antecedente al Great
Reform Act, il general registrar &
un’invenzione di Hare, delinea-
ta sul calco del Registrar general,
figura nata con il General Register
Office for England and Wales (per
mezzo del Births and Deaths Reg-
istration Act 1836), concernente il
censimento della popolazione.
Cfr. F. Cammarano, Rappresen-
tanza e sistema elettorale in Gran
Bretagna (1832-1867), in P. Ada-
mo, A. Chiavistelli, P. Soddu (a
cura di), Forme e metamorfosi della
rappresentanza politica. 1848 1948
1968, Torino, Accademia Univer-
sity Press, 2019, pp. 35-43; sulla
compilazione dei registri nel si-
stema implementato dal Reform
Act del 1832, pp. 39-40.

T. Hare, The Election of Representa-
tives, Parliamentary and Municipal.
A Treatise, Londra, Longmans,
Green, Reader, and Dyer, 1873%,
pp- 189. Il metodo di elimina-
zione successiva, pur con regole
computazionali differenti, & uti-
lizzato anche nella 2* edizione di
The machinery of representation
(Hare, The machinery, 2* ed., cit.,
pp- 21-22) e nella 1* edizione del
Treatise (T. Hare, A Treatise on
Election of Representatives, Parlia-
mentary and Municipal, Londra,
Longman, Brown, Green, Long-
mans, & Roberts, 1859, pp. 214),
mentre nella 2* e 3* ¢ impiegato
il metodo di selezione, basato
sul calcolo di nuove sub-quote —
chiamate comparative majorities —
per i candidati rimanenti (Hare,
Treatise, 3" ed., cit., pp. 191-192).
Hare, The machinery, 1* ed., cit.,
Pp-5-

Ivi, pp. 12.

Ivi, pp. 28.

Ivi, pp. 29.

Hare, Treatise, 4 ed., cit., pp.
XXXV,

Ivi, pp. XxvI-xxvil.

Ivi, pp. 41.

Ivi, pp. 47.

Simon Sterne, membro ameri-
cano della Representative Reform
Association di Hare, ne da una
«Gerry-

definizione concisa:

36

w
3

=
5

4

S

=

4

49

51

52

mandering is the redistricting of
States, so that the political ma-
jorities of contiguous districts
not specially required for suc-
cess therein, are made available
by being added to the bordering
districts to outweigh majorities
theretofore given in such ma-
nipulated districts against the
party having the power to ger-
rymander», S. Sterne, On repre-
sentative government and personal
representation, Philadelphia, J.B.
Lippincott & Co., 1871, pp. 96.
Cfr. T. Whately, The regulations
lately made concerning the colonies
and the taxes imposed upon them,
considered, Londra, J. Wilkie,
1765, p. 109.

Parsons, Thomas Hare, cit., pp.
50-53.

Hare, Treatise, 4° ed., cit., pp. 128.
Ivi, pp. xii.

Ivi, pp. 24..

Ivi, pp. 371.

Ivi, pp. xxxiir.

Ivi, pp. xxxi1.

Ivi, pp. 233.

Ivi, pp. 234..

Cfr. E. Biagini, Rappresentanza
virtuale e democrazia di massa: i
paradossi della Gran Bretagna vit-
toriana, in «Quaderni storici», n.
69 (3), 1988, pp. 809-838; sulle
forme di espressione del voto
nella Gran Bretagna post-Reform
Act 1832, pp. 810-813.

Cfr. F. Cammarano, Logiche comu-
nitarie ed associazionismo politico
nella Gran Bretagna tardovittoria-
na: procedure elettorali e “corruzio-
ne”, in «Quaderni Storici», n.
69,1988, pp. 839-856.

Cfr. J.S. Mill, Considerations on
Representative Government (1861);
tr. it. Considerazioni sul governo
rappresentativo, Roma, Editori
Riuniti, 1999.

Hare, Treatise, 4" ed., cit., pp. 24.4..
J.S. Mill, Civilization (1836), in
Essays on Politics and Society Part I,
Collected Works of John Stuart Mill,
Vol. XVIII, Toronto, University of
Toronto Press, 1977, pp. 119-147.
Hare, Treatise, 4' ed., cit., pp.
XXXV.

Hare, The machinery, 1* ed., cit.,

245



54

55

56

57

59
60

6
6
63
64
65

)

66
67

6

=

6

)

70

PP 42.

Ivi, pp. 52.

Cfr. P.B. Kern, Universal Suffrage
without Democracy: Thomas Hare
and John Stuart Mill, in «The Re-
view of Politics», n. 3, 1972, pp.
306-322.

Hare, Treatise, 4° ed., cit., pp. xxx-
v.

Hare, The machinery, 1* ed., cit.,
pp- 35

Ivi, pp. 51.

Il termine élite & utilizzato, in rife-
rimento agli effetti dello schema
Hare, da Mill, Mill, Considerazio-
ni, cit., pp. 115. Sulle teorizzazioni
di élite intellettuale nell'Inghil-
terra di meta '8oo, cfr. C. Kent,
Brains and Numbers: Elitism, Com-
tism, and Democracy in Mid-Victo-
rian England, Toronto, University
of Toronto Press, 1978.

Hare, Treatise, 4" ed., cit., pp. 77.
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Hare, Treatise, 4° ed., cit., pp. 33.
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dalla fine dell’8oo, in molti ter-
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Irlanda e India. Cfr. S. Bowler, B.
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Ireland, and Malta under the Single
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Embedded Institution, Ann Arbor,
University of Michigan Press,
2000.

Che lo schema di riforma eletto-
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millan Company, 1907?, pp. 100-
110, 243-245.
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prodotto sugli elettori, per quanto
probabile e benefica, non pote-
va essere che molto indiretta, e
di conseguenza molto limitata,
troppo limitata in ogni caso per
condizionare da sola tutta la vi-
ta politica», M. Ostrogorski, La
démocratie et les partis politiques
(1903), tr. it. La democrazia e i par-
titi politici, Milano, Rusconi, 1991,
pp. 137.

In Recent Writers on Reform, in
riferimento al ruolo delle classi
colte nello schema Hare, Mill uti-
lizza la locuzione moral authority,
Mill, Recent Writers on Reform, cit.,
Pp. 364 cfr. Mill, Considerazioni,
cit., pp. 117.

0. MacDonagh, The Nine-
teenth-Century Revolution in Goy-
ernment: A Reappraisal, in «The
Historical Journal», n. 1, 1958,
pp. 52-67.

Un riconoscimento risalente di
questo fenomeno ¢ presente in
una lecture del 1888 di Maitland:
F.W. Maitland, The Constitutional
History of England, Cambridge,
Cambridge  University  Press,
1908, pp. 501.

Cfr. H.M. Clockie, ]J. W. Robin-
son, Royal commissions of inquiry:
the significance of investigations in
British politics, Stanford, Stanford
University Press, 1937.

Sulla nascita dell’amministrazio-
ne pubblica in Gran Bretagna, cfr.
H. Parris, Constitutional bureau-
cracy. The development of British
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rino, Edizioni di Comunita, 1979;
cfr. D.N. Chester, The English
administrative system, 1780-1870,
Oxford, Clarendon Press, 1981.
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Laboulaye e il senso della storia

Premessa

Edouard Laboulaye viene generalmente
ricordato per essere stato l'ispiratore del-
la realizzazione della Statua della liberta,
monumento fra i pitt conosciuti e visitati al
mondo, simbolo dell’amicizia e della coo-
perazione tra Francia e Stati Uniti. Questa
circostanza per molti anni ne ha offuscato
I'importante ruolo, nella vita politica e in-
tellettuale della Francia, nel periodo che
va dal 184.8 e arriva fino al 1883 anno della
sua morte. Il percorso intellettuale e politi-
co di Laboulaye, che si sostanzia attraverso
I’'ammirazione per il modello istituziona-
le americano fino alla definizione di un
proprio modello di Stato liberale, ha il suo
culmine con I'apporto da lui dato alle leggi
costituzionali del 1875. La nascita della III
Repubblica & un momento cruciale della
storia francese, che sancisce la chiusura di
quella fase, durata poco meno di un secolo,
d’instabilita costituzionale apertasi con la
Rivoluzione del 1789, un lungo periodo che

ALESSANDRA PETRONE

vede la Francia adottare una molteplicita
di tipologie di regimi politici. In particola-
re il periodo che va dal 1848 al 1879, rileva
una tendenza costituzionale univoca, vale a
dire, quella di realizzare una sintesi politi-
ca durevole. Sintesi che porta all’adozione
definitiva in Francia della forma di governo
repubblicana attraverso le tre leggi costitu-
zionali del 1875, elaborate con difficolta e
adottate dall’Assemblea nazionale eletta nel
1871 dopo la disfatta di Sedan. Laboulaye,
attraversa questo arco temporale e ne divie-
ne protagonista sia dal punto di vista intel-
lettuale sia come uomo politico. L'origine,
la prima direttrice del percorso intellettua-
le e politico di Laboulaye, le fondamenta di
tutte le sue successive teorizzazioni, traggo-
no linfa dalla sua adesione ai principi della
scuola storica del diritto tedesca, dalla sua
ammirazione per la dottrina giuridica te-
desca. Scuola storica del diritto, dalla qua-
le acquisisce quel senso della storia inteso
come preservazione del patrimonio di una
nazione, fatto di consuetudini, tradizioni
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poiché il diritto non risponde a una regola
assoluta, che non tiene conto dei luoghi, al
contrario, esso ¢ parte dello spirito nazio-
nale, & parte del corpo sociale di una nazio-
ne. Vale la pena quindi, analizzare 1'avvici-
namento di Laboulaye alla scuola storica del
diritto e valutare quanto e se questa abbia
influenzato le sue idee successive, e nello
stesso contesto capire perché fu la lettura
di uno scritto di Henri Klimrath, il giovane
studioso alsaziano morto prematuramente
nel 1837, a porlo su questa direttrice. E lo
stesso Laboulaye, infatti, in una lettera del
6 febbraio 1864, indirizzata a Leopold-Au-
guste Warnkoenig, a rivelare: «ho fatto de-
gli studi medioecri [...] Mi dispiace di non
aver imparato niente alla Scuola di diritto.
Fuil piccolo opuscolo di Klimrath sullo stu-
dio del diritto francese che mi apri gli occhi
intorno al 1831 o0 1832»'. Leggendo quel-
la brochure di Klimrath era rimasto colpito
dal metodo e dal progresso della cultura
giuridica tedesca rispetto a quella france-
se. D’altronde gli anni universitari passati
all'Ecole de droit di Parigi dal 1829 al 1833,
non gli avevano lasciato sensazioni posi-
tive, Laboulaye sentiva che le aspettative
maturate erano state disattese, non aven-
do ricevuto quella visione di insieme, quel
metodo di indagine e di comprensione del
corso degli eventi, che degli studi giuridi-
ci superiori dovevano conferire. Le scuole
di diritto francesi non reggevano mini-
mamente il paragone con quelle tedesche
e questo nonostante la creazione di nuo-
ve cattedre, come pure l'istituzione di un
concorso specifico per I'insegnamento del
diritto nelle universita®>. Da dove scaturiva
I’apatia nella quale giaceva I'insegnamento
del diritto in Francia? Un insegnamento
confinato all’esegesi, incapace di esplora-
re strade nuove. Laboulaye individua la ri-
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sposta al quesito nella rottura con il passato
che nel XVIII secolo aveva portato all’affer-
mazione dell’illuminismo: «non pitt nel-
la storia, ma nella filosofia 'uomo doveva
trovare le regole di condotta applicabili a se
stesso come alla nazione». I giureconsulti
del XVI secolo furono considerati come dei
praticanti noiosi o dei sognatori inutili, e
con loro lo studio delle antiche istituzioni.
Era nel diritto naturale, quindi, nella legge
diragione, che andavano cercatiimigliora-
menti delle leggi civili e politiche, in questo
modo si poteva dire che la filosofia aveva
vinto, non cosi la storia come parte essen-
ziale degli studi giuridici. Testimonianza di
cio, fu la perdita d'importanza dello studio
del diritto romano e dell’antico diritto na-
zionale. I punti di riferimento non erano
pitt Dumoulin e Cujas, ma Thomasius, Bur-
lamaqui e Wolf#. Se in Germania i sistemi
filosofici subivano continui rivolgimenti,
rinnovando in qualche modo anche il loro
apporto alle scienze giuridiche, in Francia,
constata Laboulaye, dove non vi fu uno svi-
luppo filosofico paragonabile a quello tede-
sco, il diritto ando in completa sofferenza
avendo perso la sua base storica. Quindi
senza né storia né filosofia rimaneva solo
I'esegesi, cioé «I'interpretazione logica e in
qualche modo materiale della legge»5. In
tal senso si spiega la stima di Laboulaye per
Savigny, dalui considerato come avversario
di questa impostazione e di questo metodo
di insegnamento6.

1. La lezione di Klimrath

Chi era Henri Klimrath, 1’autore che La-
boulaye cita per essere colui che lo aveva
indirizzato in un determinato filone della
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cultura giuridica?? Nato a Strasburgo il 1°
febbraio 1807 in una famiglia di commer-
cianti, Henri Klimrath studia a Parigi al
Colleége Louis Le Grand, qualche anno pit
tardi inizia i suoi studi accademici presso la
Facolta di diritto di Strasburgo e ottiene la
licenza in diritto nel novembre 1828. Si
reco per un anno a Heidelberg (1832-1833)
dove ebbe modo di seguire i corsi di Thi-
baut, Zachariae, Schlosser e Mittermaier,
con quest'ultimo rimarra in contatto attra-
verso una assidua corrispondenza epistola-
re. Ritorna in Alsazia per sostenere la sua
tesi di dottorato, Essai sur ['étude historique
du droit et son utilité pour l'interprétation du
Code civil (1833). 11 progetto di Klimrath &
soprattutto quello di proporre in maniera
articolata la storia e I'esegesi. Non a caso
cosi si esprime sulle differenti scuole di di-
ritto in Germania: «Se & utile che prevalga-
no tendenze esclusive, al fine di produrre
tutto cid che possono produrre, fino ad
esaurire la scienza in ciascuna delle sue di-
rezioni principali, € bene anche che ci siano
periodi di eclettismo, di conciliazione, di
imparzialita. Cosi la facolta di diritto di
Heidelberg, la pitimportante della Germa-
nia, insieme a quella di Berlino, non si col-
lega a nessuna scuola determinata. La ten-
denza predominante ¢ quella di riunire in
una combinazione ampia ed equa tutte le
teorie incomplete; questo lascia ad ogni in-
segnante il proprio carattere e la propria
individualita, secondo I'elemento che pre-
vale sugli altri e la regola in virti1 della quale
idiversi elementi si coordinano o si subor-
dinano fra loro. Generalmente e l'utilita
pratica che decide»®. Una tale analisi si
spiega sia con i dubbi che il giurista nutre
nei confronti dei metodi tradizionali delle
facolta di diritto, sia con 'entusiasmo che
suscitano in luiilavori di giuristi tedeschi e

di intellettuali francesi impegnati nella
promozione delle scienze morali e politi-
che?. Durante tutto questo periodo di for-
mazione intellettuale, Klimrath si appas-
siona infatti al movimento delle idee e alle
questioni politiche. Come altri giovani del-
la sua generazione, si sentira parte di quella
giovane Francia liberale che sosteneva la
monarchia di Luglio, con speranze e aspet-
tative successivamente deluse. Durante il
suo viaggio in Germania, riferisce ai suoi
interlocutori del difficile progresso dei va-
lori del costituzionalismo liberale durante
il periodo del Vormaz. Non esita ad indicare
nella gioventti universitaria e nei funziona-
ridell’amministrazione gli elementi pitivi-
tali ed illuminati del Paese'®. In una situa-
zione di immobilita «che cosa possono,
nelle lotte politiche, i lumiéres, se non sono
accompagnati da energia? Cosa puo I'ener-
gia di alcuni uomini illuminati, se le masse
non li sostengono? Le masse, a loro volta,
sono paralizzate quando l'intelligenza le
combatte o almeno si rifiuta di guidarle.
Questa & esattamente la situazione attuale
della Germania»*'. Allo stesso modo, con
lo stesso spirito critico, giudica il ruolo del-
la Scuola storica di diritto: «Fu come rea-
zione contro un dogmatismo arido che as-
sorbiva tutta la scienza nelle sottigliezze di
una classificazione, e contro una pretesa
anarchia filosofica che erigeva in principi
di diritto naturale ci6 che sembrava giusto e
obbligatorio secondo qualunque regola co-
mune o scientifica, che la Scuola storica
nacque>'?. Tuttavia secondo Klimrath essa
sembra affetta da due difetti: si perde so-
vente nella ricerca di minuziosi dettagli, in
delle curiosita giuridiche senza utilita e ap-
plicazione attuale; preoccupata del passato,
non da alcuna regola per il presente e il fu-
turo, condannando la scienza e la vita
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all'immobilita*3. Egli giudica parimenti i
suoi professori attraverso la lente politica,
cosi gli insegnanti pitt raccomandabili sono
quelli con una chiara inclinazione liberale,
come Mittermaier e Thibaut'4. Klimrath,
infatti, si rifiuta in tutta la sua opera di se-
parare la scienza giuridica dalle sue impli-
cazioni politiche e sociali. Fare da cerniera
fra teoria e pratica, ¢ in qualche modo il
ruolo del giurista che deve prendere parte
attiva nell’organizzazione e nel progresso
della societa's. Non a caso, infatti, Klimrath
cosl si esprime: «positiva e concreta per
sua natura la vera scienza sociale adatta i
suoi precetti ad una determinata situazio-
ne, e li modifica secondo i fatti che & chia-
mata a disciplinare. Per una stessa circo-
stanza esiste una sola ricetta possibile, ma
la stessa ricetta non sara adatta indifferen-
temente a due circostanze diverse. La storia
e in particolare la storia delle istituzioni, la
storia del diritto che illumina lo stato pre-
sente con la deduzione del passato, ¢ quindi
'ausilio indispensabile alla scienza sociale;
senza di essa non c’¢ pitt un punto di par-
tenza sicuro, perché solo essa puo farci ca-
pire quale & veramente la cosa necessa-
ria»'®. Per lo studioso alsaziano anche se
non si vuole riconoscere il legame che lega
il presente al passato e il presente al futuro,
si puo guardare alla storia come una raccol-
tadiesperienze e di esempi utile da consul-
tare'?. In definitiva anche per una questio-
ne politica, per allora attuale e di
fondamentale importanza, come quella
della rappresentanza nazionale, Klimrath
afferma che non si puo comprendere lavera
natura dei sistemi rappresentativi se non si
approfondiscono le forme che gli ha asse-
gnato il Medio Evo'8. Il testo che viene cita-
to da Laboulaye, per essere stato per lui una
sorta di spartiacque dal punto di vista intel-
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lettuale, & 'Essai sur l'étude historique du
droit et son utilité pour linterprétation du Code
ciwil, latesi di dottorato di Klimrath. Nel te-
sto, Klimrath evidenzia il ruolo fondamen-
tale svolto dalla storia: «abbiamo compreso
che essa offre dei punti di comparazione
che era importante studiare. E apparsa
come una vasta raccolta di esperienze fatte
dagli uomini, dove si potevano trarre utili
insegnamenti su quello che occorre fare o
non fare nelle situazioni analoghe del pre-
sente. L'uomo ¢ sempre e ovunque lo stes-
s0, e cause simili producono effetti simi-
1li»'9, questo & da considerare agli occhi
dell’autore un modo pragmatico, e quindi
utile, di apprezzare lo studio della storia.
Tutto si tiene e si concatena nella storia,
questo meccanismo di causa ed effetto non
serve solo per dedurre i piccoli dettagli da
cui si possono acquisire solo i piccoli pre-
cetti della politica volgare ma & presente
anche nei movimenti delle grandi masse
storiche, rendendo unitario lo sviluppo,
progressivo e provvidenziale, dell'umanita
intera®®. Queste stesse considerazioni si
potevano applicare, sempre secondo
Klimrath, allo studio del diritto, rendendo-
lo cosi pit chiaro®. Il merito della scuola
storica tedesca ¢ stato quello di aver mo-
strato 1'utilita della storia politica nonché
della storia del diritto. Ha dimostrato che la
storia havalore e importanza, quando rileva
come si sono generati gli elementi di una
data civilta, laloro natura, il loro progresso,
la loro influenza reciproca, andando a
prendere ogni istituzione nella culla e se-
guendola passo dopo passo attraverso tutte
le vicissitudini che I'’hanno resa com’& nel
presente. Questo ha portato a comprendere
come il diritto si stabilisce e cambia nel
corso nel tempo**. Cambiamenti che av-
vengono non in maniera brusca, ma attra-
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verso una successione di stadi intermedi in
cui lo stadio precedente si lega sempre allo
stadio successivo. Cosi il diritto che una de-
terminata societd produce si trasforma in
un tempo molto lungo, il cambiamento av-
viene poco a poco con trasformazioni im-
percettibili o comunque non percepite.
L’elemento nuovo che ogni generazione di
individui, ogni epoca, apporta & infinita-
mente pitt piccolo della massa diidee e abi-
tudini che legano il presente al passato?>.
Per incontrare i grandi contrasti e risultati
occorre guardare epoche fra loro molto
lontane, seguire il lento sviluppo che porta
da T'una all’altra®4. Klimrath, quindi ag-
giunge:
In una parola il diritto civile come il diritto po-
litico, come i costumi, come le scienze e le arti,
come tutto cio che ha a che fare con la storia
dell'umanita, comprende due elementi insepa-
rabili, uno storico, tradizionale, conservatore,
I'altro innovatore, razionale, filosofico. Ricono-
scere la funzione legittima di entrambi e I'unita
che ne deriva, questa ¢ la condizione della sag-
gezza nella conduzione della vita come negli affa-
ripubblici, come il principio di ogni scienza vera.
Solo in questo modo, in particolare la scienza del

diritto, puo essere strappata dal solco della routi-
ne e dalle discussioni sottili e superﬁcializs.

La catena del tempo non puo essere in-
terrotta nemmeno dalle rivoluzioni o dal-
le restaurazioni, secondo Klimrath, in tal
modo nel diritto vigente rientra sia il pas-
sato pitt prossimo che quello pitt remoto.
Tanto che il legislatore ¢ obbligato a tenere
conto dei costumi preesistenti al punto di
ammettere che i costumi e le consuetudini
convivano con la legge. Man mano che lo
Stato si organizza e un potere si instaura,
e le relazione diventano molteplici e piu
complicate, tanto da non poter essere rego-
late pil solo dalla consuetudine, interviene
il diritto scritto, che pero si associa ai co-

stumi, restringendo il loro campo di azione,

non soppiantandoli mai?®.

2. Laboulaye e la scuola storica del diritto

I tratti essenziali del ragionamento di
Klimrath, in effetti, si ritroveranno qualche
anno dopo, negli scritti che Laboulaye dedi-
ca alla Scuola storica del diritto, in partico-
lare nella brochure dedicata a Savigny e la sua
dottrina, pubblicata nel 1842, Essai surla vie
et les doctrines de Frédeéric Charles de Savigny.
Anche Laboulaye, come Klimrath, compie
un viaggio in Germania nel 1840, durante il
quale egli ha modo diincontrare importanti
personalita del mondo accademico tedesco
come Savigny, Mittermaier, Warnkoenig
con i quali manterra i rapporti nel corso
degli anni®7. Il viaggio permettera a Labou-
laye di approfondire le sue conoscenze sulla
dottrina storica e poi di metterle a frutto
in una serie di scritti di approfondimento,
che culmineranno proprio nella brochure
dedicata a Savigny. Fondamentalmente La-
boulaye vede, nel grande giurista tedesco,
quell’impostazione che aveva gia assunto da
Klimrath. Il diritto di ogni popolo ha sem-
pre il suo carattere determinato e partico-
lare, come le abitudini, i costumi, la stessa
costituzione. Mantiene un rapporto essen-
ziale con la natura e il carattere del popolo
che governa. Si potrebbe paragonare al lin-
guaggio, per entrambi, infatti, non esiste
un momento in cui si possono cristallizza-
re; entrambi crescono, soffrono e prospe-
rano con la nazione, muoiono quando essa
muore. Insomma il diritto nasce e si svilup-
pa sempre in modo consuetudinario, nel
senso che esso esiste latente, nel costume
e nell’opinione pubblica, prima di rendersi
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concreto nella legislazione. La sua forza &
interiore, non deriva dall’arbitrio del le-
gislatore, in definitiva: «scriviamo le leggi
non le inventiamo»28. Quindi Laboulaye,
riprendendo Savigny, afferma che il ruolo
del legislatore ¢ secondario, esso deve solo
rimuovere gli ostacoli che impediscono la
marcia delle istituzioni verso il progresso,
dare con la sanzione legislativa la vita giu-
ridica alle istituzioni che sono costituite,
tagliare tutti i rami secchi o parassitari. In
altre parole, il legislatore deve compor-
tarsi come i pretori a Roma o gli antichi
parlamenti francesi, vale a dire, emettere
delle sentenze in base ai regolamenti gia
stabiliti, e non mettere le proprie idee al
posto di quelle della nazione®9. Attraver-
so la storia si puo acquisire cio che ancora
vive organicamente nella nazione e quindi
va preservato, e cio che ¢ diventato desueto
e quindi va rimosso, lasciato alla storia. In
questo modo, attraverso il riconoscimento
dei diritti legittimi gia affermati, il presen-
te € chiamato a dare il proprio apporto al
progresso della civilta per non essere ricor-
dato senza gloria nel futuro®°. Nella stessa
maniera, la scienza politica puo trarre dal
metodo adottato dalle scienze giuridiche in
Germania dei benefici, contestualizzando
le teorie politiche senza trarre da esse delle
verita assolute applicabili ovunque. Quando
si studia la politica nella storia, non c¢’¢ piu
quella uniformita di parole e pensieri de-
rivata dalla mano di un teorico, ma prevale
invece |'attivita umananella varieta dei suoi
sviluppi, ogni popolo & come un laborato-
rio con uno scopo specifico, un metodo, per
realizzare un interesse proprio. Il legisla-
tore deve seguire, quindi, lo specifico per-
corso del proprio popolo e assecondarlo®.
Laboulaye non dimentica l'ispirazione ri-
cevuta da Klimrath nemmeno successiva-
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mente, infatti, quando nel 1855, fonda in-
sieme a Dareste, Giraud e Noziere, la Revue
historique de droit frangais et étranger, nella
prefazione al primo numero, si pone sotto
il patronato diJourdan e Klimrath®?. D’altra
parte la rivista nasceva dalle idee verso le
quali Laboulaye era diventato devoto ormai
da anni, il metodo storico in giurisprudenza
e il suo avvenire. Egli cosi scrive nella pre-
fazione del primo numero:

Studiare il passato non & un lavoro che spegne lo
spirito, di portata esclusivamente filosofica; al
contrario la vera filosofia del diritto, come quella
della storia, & quella alla quale ¢ stato fatto il dono
dell'intelligenza di sapere cid che deve essere
fatto [...] Non & una scienza di chimere, non ¢ il
sogno di un uomo ingegnoso che conlo sforzo del
suo pensiero ricostruisce il mondo: la filosofia
del diritto, come quella delle scienze naturali, & la
scienza che generalizza, dopo le osservazioni fat-
te e classificate, e risale, quindi, dai fenomeni ai
principi che li governano, e dai fatti alla legge

D’altro canto come ¢ stato fatto notare,
farvalere i diritti che si erano affermati nel
corso della storia era una manifestazione
di spirito liberale, come mostra I'azione
dei giuristi liberali francesi preoccupati di
arginare gli eccessi di uno Stato onnipre-
sente>4. Una lotta sicuramente che vide La-
boulaye in prima linea, d’altra parte il suo
interesse per il diritto si mosse sempre su
questa direttrice, prima da studioso e poi
successivamente nella sua attivita politica.
In qualche modo si potrebbe dire che I'im-
postazione teorica della scuola storica del
diritto diviene funzionale all’'impostazione
liberale di Laboulaye. Questo spirito si nota
in molti dei contributi di Laboulaye alla
Reyue de législation et de jurisprudence, rivi-
sta con la quale iniziera a collaborare nel
1839. Quando difende le liberta gallicane
affermando: «le nuove generazioniricche e
felici di queste scoperte della scienza si ac-
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contentano di onorare dalontano la memo-
ria di questi filosofi pratici, senza studiare
nelle opere di questi grandi uomini cio che
c¢’e voluto di talento e di coraggio, per fon-
dare su basiincrollabilileliberta del genere
umano. E quindi un doveroso ossequio che
fa bene ai giovani giuristi, quello di scuote-
re di tanto in tanto la polvere che minaccia
di non svelare queste venerabili vestigia e
di rianimare il culto, pronto a spegnersi,
di questi vecchi monumenti che sono par-
te della nostra gloria nazionale»35. Il tema
della scuola storica del diritto emerge in
maniera marcata nel carteggio con Ledru-
Rollin, sempre pubblicato sulla medesima
rivista nel 1845. Uno dei difetti maggio-
ri della scuola storica del diritto secondo
Ledru-Rollin é che per essa il diritto & indi-
pendente dalla volonta umana, quindi l'uo-
mo si vede a dover accettare fatalmente il
diritto3°. Il concetto, quindi, fatto proprio
da Savigny, € proprio quello della fatalita
del diritto, dei diversi elementi che costitu-
iscono la vita politica della nazione. Savigny
non vede, secondo Ledru-Rollin, che gli
interessi pregressi, gia protetti dalla legge,
che esistono e si sviluppano sotto 'impe-
ro della vecchia e nuova legislazione. Alla
fine, per Savigny il diritto & un assoluto che
si sviluppa, quindi, secondo Ledru-Rollin,
una assurdita in termini’7. Laboulaye non
fa mancare la sua risposta, evidenziando
come i concetti affibbiati a Savigny fossero
una chiara distorsione della evidenza in-
vece dei suoi concetti, completamente op-
posti, all'idea di un diritto come assoluto,
anzi il diritto viene considerato come un
tutto contingente e variabile3®. Da men-
zionare anche quando nel 1848, sulla scia
della Rivoluzione di febbraio, Laboulaye
entra nel merito del dibattito sul nuovo
testo costituzionale, ravvisando i pericoli

derivanti dal fare una completa tabula rasa
del passato, senza salvare cio che di buono
poteva esserci, della Costituzione del 1830.
La storia, insegna che tutte le costituzioni
nate di getto dalla testa del legislatore sono
morte®. Emerge, quindi, anche nei ra-
gionamenti pil politici di Laboulaye, quel
senso della storia come punto fermo, base
di sviluppo per nuovi ragionamenti, che in
maniera cosi pervasiva ¢ presente nel suo
modello di riferimento di dottrina giuri-
dica. Alle soglie della II Repubblica, non a
caso, pilt volte nel corso della sua disamina
del momento che viveva la Francia in vi-
sta dell’emanazione di una nuova costitu-
zione, ribadisce lo stesso concetto, vale a
dire, il rispetto del passato, che diventava
pilt che mai necessario, quando teorie, dal
suo punto di vista disastrose, minacciano
sia la proprieta che la liberta. Un rispetto,
da non intendersi come immobilismo, anzi
senza precludere innovazioni e ampi mar-
gini di miglioramento. Il ragionamento di
Laboulaye, sull'importanza degli studi sto-
rici, si dispiega negli articoli della Reyue de
législation et de jurisprudence, anche quando
egli elabora tutta una serie di ragionamenti
filosofici, che fotografano il momento sto-
rico, propedeutici alla comprensione della
nuova costituzione francese. Lo Stato, peril
giurista parigino, comprende tutti i settori
dell’attivita umana, ma agisce esclusiva-
mente per garantire un ordine fra tutte le
sfere di azione dell'uomo. Quest’ordine &
garantito attraverso il diritto, che per tale
motivo diviene 1'elemento essenziale dello
Stato. Se il diritto & elemento essenziale, in
posizione moralmente inferiore bisogna
porre l'utilitd generale o ricchezza, quel-
la che viene definita economia politica. Il
diritto e 'economia politica sono elementi
inseparabili, poiché il giusto e I'utile sono
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il fondamento della legislazione, la trama
stessa del tessuto sociale. Separarli ¢ follia,
solo riuniti permettono di cogliere la com-
pletezza della scienza politicat®. Quindi, si
puo dire che per Laboulaye, il diritto, sulla
scia delle tesi di Klimrath, attraverso la sua
stratificazione storica, diviene 1'elemento
cruciale, il collante di tutto il resto, 'ele-
mento che attraverso la tutela progressiva
delle liberta permette il dispiegarsi di tutte
le forze presenti nella societa. Solo la sto-
ria, la memoria delle situazioni gia vissute
dal proprio paese, 1'analisi politico-istitu-
zionale degli eventi trascorsi, permette di
costituire un patrimonio genetico di cono-
scenze da cui attingere per non commettere
gli stessi errori e per non farne di nuovi, per
questo Laboulaye insiste su questo punto
affermando:

L'ultimo secolo ha visto nascere migliaia di costi-
tuzioni immaginate in un solo attimo, o prese in
prestito dai paesi vicini; Carte con cui, come con
la bacchetta magica, dovevamo cambiare senza
resistenza, non solo le leggi e le istituzioni, ma i
costumi, il carattere, il genio stesso delle nazioni
[...] invano da mezzo secolo Burke, de Maistre,
Ancillon, Savigny hanno dimostrato fino allo sf1-
nimento che questi governi di carta sono inevi-
tabilmente sterili, se non addirittura malevoli; la
nostra illusione dura ancora, corriamo di fronte
a questa panacea universale che, da sessant’anni,
lungi dal curare i mali di cui ci lamentiamo li ha
sempre inaspriti [...] Sembra che giudichiamo le
costituzioni, non politicamente, ma come opere
artistiche: il progetto per noi e I'edificio; ci di-
viene impossibile credere che linee cosi pompo-
samente tracciate, che articoli cosi ben allineati,
questo sistema cosi geometricamente disposto,

sia inevitabilmente chimerico nell’applicazio-
1
ned!.

Quindi attraverso il metodo storico &
come se non ci fosse soluzione di continu-
ita fra diritto e politica ed infatti egli affer-
ma: «quello che stiamo cercando & come
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in ogni epoca I'umanita ha compreso e ap-
plicato I'idea eterna di giustizia e diritto, se
seguiamo nella storia la legge di questo svi-
luppo, ¢ per chiedere al passato il segreto
del futuro»42.

3. Lefondamenta della liberta nella storia

In Laboulaye percio emerge questo senso
della storia anche come bacino da cui trar-
re I'origine e il percorso di quelle liberta e
garanzie individuali che possono sempre
essere meglio definite, ampliate nel loro
campo di azione, ma non disconosciute o
rese impraticabili. La liberta, infatti, per il
giurista parigino passa attraverso la realta
tangibile, la liberta anzi le liberta, s’insi-
nuano in tutti gli strati della vita quotidiana
degli individui a livello personale e sociale,
sono presenti nei dettagli dei codici, nelle
procedure giudiziarie, nelle istituzioni po-
litiche. Si potrebbe presentarle come le fa-
colta di cui dispone I'individuo, il cittadino,
in tutti gli attimi della sua vita ogni volta che
intende agire, muoversi, pensare ed espri-
mersi senza essere esposto all’arbitrio del
potere o del legislatore liberticida?®. Non
a caso, anche nel suo avvicinamento allo
studio e analisi del modello costituzionale
americano, durante gli anni del II Impero,
Laboulaye approfondisce, con numerose
letture, per prima cosa la storia degli Stati
Uniti attraverso molteplici aspetti, istitu-
zionali, economici e sociali*4. Infatti nella
prefazione al testo che raccoglie in manie-
ra organizzata la maggior parte di tutte le
sue riflessioni sugli Stati Uniti, vale a dire,
I'Histoire des Etats-Unis, egli cosi si esprime:
«chi parla agli uomini, deve prima entrare
nelle loro opinioni, se vuole essere ascolta-
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to; € suo dovere buttarsi nel presente non
per seguire vilmente la folla, ma per com-
battere 1'errore e difendere la verita»45,
proseguendo, aggiunge, che solo cercan-
do nella chiara imparzialita della storia, si
possono trovare le condizioni durature che
garantiscono la liberta e che consentono a
un paese di riformare le proprie istituzio-
ni senza sospendere la legalitat®. Lo Stato
di Laboulaye, quindi, sfugge a definizioni
eccessivamente teoriche, che non trovano
conferma nell’osservazione della realta o
nellegame con la tradizione e i costumi. In-
fatti, egli a differenza dei professori di di-
ritto della III Repubblica, non fara propria
una definizione di Stato rigorosamente giu-
ridica. Lo Stato di Laboulaye ¢ la risultante
di un cammino storico, diviene espressio-
ne politica della societa con il suo bagaglio
pregresso e con le innovazioni che ogni fase
storica porta con sé. Lo Stato, quindi, come
sinonimo disocieta, che & politica perlasua
stessa natura??. Partendo, inoltre, dalla sua
concezione di liberalismo, Laboulaye di-
fende l'idea di uno Stato dove si dispiegano
pienamente quelle liberta che costituisco-
no iveri diritti naturali di ogni individuo, lo
Stato anzi compie la sua azione fondamen-
tale proprio nel porre in essere le garanzie
a questa liberta che agiscono nella societa,
si tratta di un modello che chiaramente il
giurista francese acquisisce dalla sua ana-
lisi del modello americano. Egli definisce
chiaramente questo concetto:

Per i liberali della vecchia scuola, indebolire
il potere & fortificare la liberta; per i partigiani
dell’ordine ad ogni costo, annientare la liber-
ta, e fortificare il potere; doppia fatale illusione
che non genera altro che non sia 'anarchia o il
dispotismo. Quando l'autorita & disarmata, la
liberta degenera in licenza, e si perde nei propri
eccessi [...] Al contrario, quando la liberta & sa-
crificata, hai un potere che non & né sostenuto né

contenuto; ¢ il regno dell’intrigo e dell’ambizio-
ne [...] Dov’e dunque la conciliazione del potere
e della liberta? In una giusta visione delle cose.
Si deve arrivare a comprendere che l'autorita e la
liberta non sono due potenze nemiche fatte per
divorarsi a vicenda in eterno; sono due elementi
distinti che fanno parte di uno stesso organismo;
la liberta rappresenta la vita individuale; lo Stato
rappresenta gli interessi comuni della societa.
Sono due sfere di azione che non hanno lo stesso
centro, né la stessa circonferenza; esse si toccano
in pit punti; ma non devono mai confondersi‘l*g.

Per questo, 'unica soluzione & delimi-
tare la sfera d’azione dello Stato, che deve
essere un tutt'uno con i suoi limiti, «allo
Stato gli interessi generali o politici, la pace
e la giustizia; all'associazione gli interessi
sociali; all'individuo la cura e la responsa-
bilita della sua persona e della sua vita»49.

Ecco, quindi perché il diritto non puo
considerarsi una scienza esclusivamente
professionale, ma deve coniugarsi con la
storia e la filosofia, solo marciando insie-
me puo giungere allo scopo ultimo di tutte
le scienze vale a dire il miglioramento della
condizione umana, dallo studio del passa-
to delle istituzioni si possono trarre lezioni
che non possono che arricchire la giuri-
sprudenza’®. In questo modo, possiamo
dire che nell’ottica di Laboulaye, il ruolo del
giurista diviene fondamentale anche per la
declinazione dello Stato in senso liberale.
Un credo questo, testimoniato dalla scelta
stessa di Laboulaye di perseguire I'impegno
politico attivo che si concretizza con le ele-
zioni all’Assemblea nazionale nel 1871 dove
svolse un ruolo non di secondo piano nella
elaborazione delle tre leggi costituzionali
del 1875. D’altra parte, come egli stesso af-
ferma, se la «scienza della legislazione, la
scienza sociale per eccellenza», si configu-
ra come istruzione alla politica e in quanto
tale come lo strumento fondamentale per
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I'esistenza di una democrazia, essa deve
essere intesa non come una <«scienza spe-
culativa, ma come una conoscenza solida,
pratica delle istituzioni e della loro ragion
di essere»5'. L'azione di Laboulaye all’in-
terno dell’Assemblea nazionale si mosse
secondo due direttrici per lui inseparabi-
li, quella della Repubblica costituzionale e
quella delle garanzie dei diritti individua-
li. Tuttavia 'esito finale del lungo dibattito
che porta al 1875, allontana la Francia sia
dal modello americano che da quello ingle-
se5?. Il parlamentarismo francese, uscito
dalle leggi del 1875, ha come centro di gra-
vita il Parlamento5®. A questo esito finale
Laboulaye diede un contributo notevole,
con il suo operato nelle Gommissioni e con
i suoi interventi nell’Assemblea nazionale.
Un contributo, che non va letto nel senso di
concretizzare il proprio modello di costitu-
zione ideale, ma piuttosto di porre in essere
la migliore soluzione possibile, per paci-
ficare il paese e dargli stabilita. Il giurista
parigino, infatti, con un notevole pragma-
tismo politico, che gli fa mettere a tratti da
parte anche le proprie convinzioni perso-
nali, ritiene che la condizione imprescindi-
bile per realizzare cio fosse la salvaguardia
della forma di governo repubblicana, base
sulla quale si poteva, attraverso un com-
promesso fra le differenti anime politiche
dell’Assemblea nazionale, costruire il qua-
dro di riferimento dell’organizzazione dei
poteri pubblici. Egli stesso in un discorso
del 3 agosto 1875, cosi si pronuncia:

L'instaurazione della Repubblica ¢ stata decisa
dal voto della Costituzione del 25 febbraio. Que-
sta Costituzione ¢ stata una opera di mediazione;
noi abbiamo dovuto cedere su pitt di un punto,
non siamo stati i soli a cedere. Organizzando una
Repubblica parlamentare, i monarchici costitu-
zionali sono venuti con fiducia verso un regime
che hanno sempre rifiutato, i repubblicani, dal
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loro canto, hanno dato a questo regime una for-
ma democratica attraverso l'istituzione di una
presidenza e il mantenimento del suffragio uni-
versale. L’avvenire ci dira se ci si e shagliati o se si
e scelto il miglior modo per assicurare il governo
del paese senza sacrificare le garanzie della liber-
taod

Non il suo governo ideale, ma come egli
aveva saputo apprendere dalla scuola sto-
rica del diritto, il giusto compromesso che
non interrompe il corso della storia, fa-
cendo tabula rasa del passato, consentendo
finalmente pero la stabilita istituzionale in
Francia dopo la frattura della Rivoluzione

del 1789.
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La lettera ¢ tratta da A. Daute-
ribes, Laboulaye et la reforme des
etude de droit, in «Revue d’his-
toire des facultés de droit et de
la science juridique», 1990, p.
14. Laboulaye fa riferimento alla
tesi di dottorato di Klimrath Essai
sur l'étude historique du droit et son
utilité pour linterprétation du Code
civil.

Cfr. E. Laboulaye, De 'enseigne-
ment du droit en France et des ré-
formes dont il a besoin, Paris, 1839,
p. IL, pp. 2-3. Tutte le traduzioni
dal francese sono nostre.

Ivi, p. 5.

Cfr. Ivi, p. 5.

Ivi, p. 6.

A tal proposito, come sottolinea
Legendre, l'importante que-
stione politica delle relazioni tra
Francia e Germania, per la storia
della scienza giuridica, dipendeva
in larga misura dalla diffusione
in Francia delle idee di Savigny
e il principale missionario della
scuola tedesca in Francia sarebbe
diventato, a partire dal 1840, pro-
prio Laboulaye. Cfr. P. Legendre,
Lettres de Savigny a Laboulaye, in
«Zeitschrift der Savigny-Stiftung
fiir Rechtsgeschichte: Romani-
stische Abteilung>», vol. 88, issue
1, 1971, p. 322. Sulla stessa que-
stione cfr. O. Motte, Savigny et la
France, Perne, Lang, 1983.

Su Henri Klimrath cfr. O. Motte,
Lettres inédites de juristes frangais
au XIX' siecle conservées dans les ar-
chives et bibliothéques allemandes,
Bonn, Bouvier Verlag Edition
Rohrscheid, tome 2, 1990, p.
1005-1107.

H. Klimrath, Lettre au directeur de
la Reyue Encyclopédique sur I'Uni-
versité de Heidelberg-Cours de droit
de M. Thibaut, in «Revue encyclo-
pédique», tome LV, juillet-sep-
tembre 1832, p. 111.

Cfr. F. Audren, Ecrire I'histoire du
droit frangais: science du politique,
histoire et géographie chez Klimrath
(1807-1837), in ]. Poumarede, His-
toire de Lhistoire du droit, <Etude
de histoire du droit et des idées po-
litique», Toulouse, Presses de
I'Université Toulouse Capitole,

3

20
21
22
23
24
25
26
2

~3

10/2006. p. 114..

Cfr. H. Klimrath, Lettres écrites
de L'Allemagne-deuxiéme lettre, in
«Nouvelle revue germanique»,
novembre 1832, pp. 203-205.

Ivi, p. 205.

H. Klimrath, Lettre au directeur de
la Reyue Encyclopédique sur I'Uni-
versité de Heidelberg-Cours de droit
de M. Thibaut, cit., p. 110.

Cfr. Ivi, pp. 110-111.

Cfr. F. Audren, Ecrire I'histoire du
droit frangais, cit., p. 115.

Cfr. Ibid.

H. Klimrath, Importance scien-
tifique et sociale d'une histoire du
droit frangais (1834), in Travaux
sur Uhistoire du  droit frangais
par few Henri Klimrath, de L. A.

Warnkonig, Paris-Strasbhourg,
1843, tome 1, p. 82.

Cfr. Ivi, p. 83.

Cfr. Ibid.

H. Klimrath, Essai sur l'étude his-
torique du droit et son utilité pour
Uinterprétation du Code civil (1833),
in Travaux sur lhistoire du droit
frangais par feuw Henri Klimrath,
cit., tome 1, p. 4.

Cfr. Ivi, p. 6.

Cfr. Ibid.

Cfr. Ivi, p. 9.

Cfr. Ivi, p. 11.

Cfr. Ivi, p. 12.

Ibid.

Cfr. Ivi, pp. 13-14..

In tutte le lettere che egli indiriz-
za ai suoi corrispondenti oltre il
Reno, Laboulaye enfatizza sempre
la circostanza che solo attraverso
I'esempio tedesco poteva esserci il
rinnovamento della scienza giuri-
dica francese. Cfr. A. Dauteribes,
Les relations entre juristes européens
au XIX* siecle: la correspondance La-
boulaye-Warnkoenig, 1839-1866, in
«Revue d’histoire des facultés de
droit et de la science juridique>»,
1992, p. 167. Sulla questione se, si
trattava di una mera acquisizione
della dottrina tedesca da parte dei
giuristi francesi o di una ripropo-
sizione originale, tanto da poter
parlare di una scuola storica del
diritto francese cfr. O. Motte, Sur
la genése allemande d’un nouveau
paradigme de Uhistoire du droit,

28

29
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3
32

)

34

3
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36

37
38
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Berne, Lang, 1986, pp. 221-300;
P. Sturmel, L'école historique fran-
caise du droit a-t-elle ewvisté?, in
«Rechtsgeschichte», 1, 2002, pp.
90-121.

E. Laboulaye, Essai sur la vie et les
doctrines de Frédéric Charles de Sa-
vigny, Paris, Durand et Joubert,
1842, p. 44.

Cfr. Ibid.

Cfr. Ivi, p. 47.

Cfr. Ivi, p. 51.

Cfr. ]J. Bonnecase, La Thémis,
1819-1831, son fondateur, Athanase
Jourdan, Paris, Tenin, 1914, p.
378.

E. Laboulaye, Méthode historique
en jurisprudence, in «Revue his-
torique de droit francais et étran-
ger», tome premier, 1855, pp. 22-
23.

Cfr. P. Legendre, Lettres de Savigny
a Laboulaye, cit., p. 323.

E. Laboulaye, Le Songe du verger,
in «Revue de législation et de
jurisprudence», tome troisieéme,
janvier-juin, 1841, p. 7.

Cfr. A. Ledru-Rollin, Lettera del 11
gennaio 1845, in «Revue de légis-
lation et de jurisprudence», tome
premiere, janvier-avril, 1845, p-
152.

Cfr. Ivi, p. 153.

Cfr. E. Laboulaye, Risposta a Le-
dru-Rollin, in Ivi, p. 157.

Cfr. E. Laboulaye, Considérations
sur la Constitution, in «Revue de
législation et de jurisprudence>,
tome deuxieme, mai-aott, 1848,
pp- 238-243.

Cfr. E. Laboulaye, Cours de légis-
lations comparée, in <«Revue de
législation et de jurisprudence»,
tome deuxieéme, mai-aott, 1849,
pp- 24-37-

E. Laboulaye, Locke législateur de
la Caroline, in «Revue de législa-
tion et de jurisprudence», tome
premiere, janvier-avril, 1850, pp.
225-226.

E. Laboulaye, De la méthode his-
torique en jurisprudence et de son
avenir, in «Revue Historique de
droit Frangais et étranger>, vol.1,
1855, p. 23. Come ha evidenziato
Halpérin, si rimane stupiti della
pertinenza di questo articolo di
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Laboulaye. I differenti domini
della storia del diritto che egli
prende in considerazione, seppur
guardando essenzialmente alla
Francia, sono anche quelli attuali
e quindi si puo seguire il piano del
giurista parigino per fare un bi-
lancio provvisorio delle principa-
li questioni che possono porsi agli
storici del diritto del XXI secolo.
Cfr. J-L. Halpérin, De la méthode
historique en jurisprudence et de son,
avenir, Paris, Dalloz, 2013, p. 4.
Cfr. F. Saint-Bonnet, Les libertés
chez Laboulaye : une architecto-
nique, in «Revue Francaise d'His-
toire des Idées Politiques>, n. 47,
1° sem 2018, pp. 142-143.

Fra i tanti, gli scritti di George
Bancroft, Edward Everett, Ri-
chard Hildreth,Joseph Tucker-
man e William Ellery Channing,
Joseph Story, James Kent, James
Bayard, George Tricknor Curtis,
Furman Sheppard, Horace Mann.
W.D. Gray, Interpreting American
Democracy in France-The career
of Edouard Laboulaye, 1811-1883,
Newark, University Delaware
Press, 1994, p. 55-70.

E. Laboulaye, Histoire des Etats-
Unis, Paris, Durand et Guillau-
min, 1855, tome I, p. L.

Cfr. Ivi, p. II.

Cfr. G. Bigot, La conception de
IEtat dans l'ceusre d'Edouard La-
boulaye, in <«Revue Frangaise
d’Histoire des Idées Politiques»,
n. 47.1° sem 2018, p. 62.

E. Laboulaye, L'Erat et ses limites,
Paris, Paris, Charpentier, 1863,
pp- V-VL

Ivi, p. VIL

Cfr. E. Laboulaye, Essai surla vie et
les doctrines de Frédéric Charles de
Savigny, cit., pp. 7-9.

E. Laboulaye, Trente ans d'ensei-
gnement au Collége de France 1849~
1882, Paris, Larose et Forcel, 1888,
p-4ep.6.

Alla fine la Francia si allontana
dal modello americano, inse-
rendo la figura di un premier il
cui incarico non derivava da una
maggioranza parlamentare ma dal
Presidente. Ufficio del premier,
completamente estraneo al mo-
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dello politico americano, di cui i
francesi acquisiscono solo il ruolo
del Presidente con forti prero-
gative e il sistema bicamerale
peraltro non ricalcato su quello
americano. La Francia si allon-
tana anche dal modello inglese,
non configurandosi quel governo
di gabinetto cosi ben descritto da
Bagehot. Cfr. W.D. Gray, op.cit.,
p- 119; L. de Thy, Lécriture des lois
constitutionnelles de 1875. La fon-
dation de l'ordre constitutionnel de
la I1le République, These de docto-
rat en droit public, 2017, p. 326 ;
cfr. M. Calamo Specchia, Leggi
costituzionali della IIT Repubblica di
Francia [1875], Macerata, Liberili-
bri, 2008.

Cfr. L. de Thy, op.cit., pp. 185-186.
E. Laboulaye, Discours pronon-
cé par M. Laboulaye President du
Centre-gauche, Versailles, 1875, p.
2.
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25 luglio 194.3: ma fu un colpo di Stato?"

Il 25 luglio pud esser osservato da una
pluralita di prospettive. Ma in questo in-
tervento ci si atterra invece ad una unica:
quella della Storia costituzionale, ossia al
profilo squisitamente istituzionale. Questo
non esclude, ovviamente, che siterra conto,
pur se sullo sfondo, delle vicende politiche,
militari, diplomatiche, socio-economiche
e sindacali.

La letteratura sul tema & sterminata. Ci
si atterra, in coerenza con quanto dianzi
perimetrato, agli atti e alle deliberazioni,
pur non omettendo di considerare la do-
cumentazione fornita dai protagonisti delle
vicende de quibus.

Per mettere a fuoco il problema — quale
la lettura da dare agli avvenimenti di quel
giorno — € necessario assumere a paratie
concettuali quattro domande:

a) cos’era il Gran consiglio del fasci-
smo?

b) perché fu convocato?

¢) cosafudeliberato?

d) cosa significa costituzionalmente

ROMANO FERRARI ZUMBINI

I'avvicendamento fra Mussolini e Badoglio?

Le risposte ai quattro quesiti, fra loro
concatenati, possono
fornire una chiave di lettura costituzional-
mente corretta per inquadrare quel giorno,
che segno il trapasso dal mondo statutario
del Regno alla nuova Italia attraverso il cd.
‘ordinamento provvisorio’, anticamera
della Repubblica.

auspicabilmente

Sub a): il Gran consiglio esprimeva la
proiezione del partito fascista nelle istitu-
zioni. Era stato istituito nel 1923 dal neo-
presidente del Consiglio, Mussolini attra-
verso un atto scritto pubblicato motu proprio
sul "Popolo d’Italia”. Fu inserito nel novero
degli organi apicali dell’ordinamento alla
fine degli anni "20 attraverso le leggi del
1928 (n. 2693) e del 1929 (n. 2049).

Sarebbe riduttivo leggere lo statuto al-
bertino attraverso il suo testo; al contrario,
esso puo e deve esser inteso attraverso il
contesto nel quale opero; contesto, che lo
aveva portato ad esser tessera, ancorché
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centrale, all'interno dell’ampio mosaico co-
stituzionale, ossia di quella pluralita di atti
e fatti, normativi e non, a rilevanza costi-
tuzionale, che avevano favorito il formarsi
e il diffondersi di una tavola di valori con-
divisi. Come negare, ad esempio, rilevan-
za costituzionale alla nascita della rivista
“Giurisprudenza degli Stati sardi”, fondata
dall’avvocato F.Bettini, che in via di fatto
introdusse il controllo diffuso sulla magi-
stratura?

Quel mosaico costituzionale era conno-
tato da mobilita. Mobilita, da intendersi
come sommatoria di tre requisiti: duttilita
(attitudine del testo a non porsi come dato
fisso, attivando costantemente fenomeni
mutativi); elasticita (suscettibilita del testo
costituzionale ad essere modificato nei fatti
dai soggetti costituzionali senza cambia-
menti formali) e flessibilitd (idoneita del
testo ad essere innovato con legge ordina-
ria). Era quello un ordinamento connotato
fortemente dalla spontaneita, ossia da una
fonte generativa di istituti sorti in assen-
za di atti di produzione e fondati su base
consensuale. Si pensi ad es., limitandosi al
1848, al sorgere, appunto subase condivisa,
del Consiglio dei ministri, del presidente
del Consiglio, dell’interim ministeriale, del
voto di fiducia (preventiva e non solo) al go-
verno, della mozione di sfiducia individua-
le aministro, dell’inchiesta parlamentare et
cetera. Ebbene, in tale contesto mobile non
deve stupire il rango che — supportato da
dottrina adesiva — aveva raggiunto il Gran
consiglio del fascismo, qualificato organo
costituzionale ed espressione di un mo-
mento di ‘rappresentanza’ (quella partiti-
ca), in parallelo alla ‘rappresentanza’ delle
élites (espressa dal Senato) e alla ‘rappre-
sentanza’ della realtd produttiva (espressa
dalla Camera dei fasci e delle corporazioni).
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Per un’ironia della Storia quell’organo mai
aveva votato formalmente — a parte accla-
mazioni generiche e unanimismiamorfi—e
la prima volta che si espresse attraverso un
voto, lo fu per determinare la fine del fasci-
smo quale forza politica alla guida d’Italia.

Subb): Trail 5 e il 17 marzo 1943 vi furo-
no scioperi a Torino e Milano, ispirati sot-
terraneamente dal partito comunista. Mus-
solini tenne il 5 maggio 1'ultimo discorso
dal balcone, tardo simulacro dei tempi che
furono. Nel frattempo, lo sharco alleato in
Sicilia del 9-10 luglio aveva sanzionato la
fase recessiva della guerra. Il Paese era sco-
raggiato e il partito fascista, tramite il se-
gretario Scorza, siilluse di dare una sferzata
rinvigorente, ipotizzando una convocazione
del Gran consiglio. Anche Farinacciil 16 lu-
glio invito Mussolini a convocarlo. Dal 18 al
24, luglio, presso il monastero di Camaldoli,
un gruppo di giovani intellettuali cattolici
elaborava un documento programmatico
che avrebbe costituito la linea d’azione po-
litica della Democrazia cristiana nel dopo-
guerra.

Hitler volle I'incontro, che si tenne a
Feltre (Belluno) il 19 luglio. Mussolini parti
dopo aver fatto balenare al generale Am-
brosio, capo di stato maggiore generale,
lo sganciamento dell’ltalia, ossia l'uscita
dalla guerra. I “colloqui’ si ridussero pero
all’ennesimo monologo di Hitler, come gia
nell'incontro di Klessheim, vicino Sali-
sburgo, il 7 aprile. Verso le 12 della matti-
na di quel 19 si apprese con sgomento dei
bombardamenti Usa su Roma. Non stupi-
sce, quindi, che, al rientro a Roma, sceso
dal treno, Mussolini abbia dato disposi-
zione a Scorza di convocare il Gran consi-
glio. Esprimeva il velleitario desiderio di
riprender in mano la situazione.

Sub ¢): convocato il Gran consiglio con
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un ordine del giorno altamente evanescen-
te, D. Grandi, presidente della Camera, si
attivo. Sin dalla primavera egli aveva — al
pari di altri (Ambrosio stesso, il senatore
Baistrocchi, I'ammiraglio Zuppelli ed al-
tri) — sollecitato il re ad attivarsi per sal-
vare il salvabile. A tutti il re aveva risposto
enigmaticamente: “sono re costituzionale”.
L'unico a decifrare il messaggio fu Grandi,
che legod quelle tre parole al mosaico costitu-
zionale, quale formatosi dai tempi del bis-
nonno, Carlo Alberto.

I1 potere regio, che il testo statutario ri-
conosceva al sovrano, era stato sempre in-
teso, da prim’ancora dell’entrata in vigore
(8 maggio 184.8), ossia sin dal 5 marzo 1848,
come potere duale, da esercitare cio¢ in
sintonia con i players istituzionali. Il gover-
no Balbo, ad esempio (insediatosi tra il 15
e il 17 marzo 1848), includeva i democratici
genovesi, dal latente retrosapore repubbli-
cano, proprio perché il re non voleva esclu-
dere quelle voci dalla vita dello Stato. Alla
fine di quell’anno il re, proprio in rispetto
a quella visione duale, non impose chi egli
avrebbe voluto come presidente del Con-
siglio, ma sopporto la nomina di Gioberti,
perché cosiglichiedevala Camera. Lo stesso
Vittorio Emanuele III nulla fece nell’estate
1924, perché non aveva ricevuto dalla rap-
presentanza’ parlamentare segnali concreti
di dissociazione dal fascismo all'indomani
del delitto Matteotti: alla Camera, infatti,
era stata votata il 13 giugno una proposta a
firma del deputato De Capitani per aggior-
nare i lavori sine die, inibendo le opposi-
zioni; la Camera sarebbe tornata a riunirsi
appena il 12 novembre. Inoltre il 26 giugno
il Senato aveva approvato a larga maggio-
ranza un ordine del giorno che “udite le
dichiarazioni del Presidente del Consiglio,
approvando i propositi manifestati di voler

procedere [...] alla integrale restaurazione
dell’impero della legge” esprimeva “la fi-
ducia nell’azione del governo”. Era a firma
del senatore Melodia: la prima parte fu ap-
provata a larghissima maggioranza (248 sie
4 astenuti); del pari, con analoga maggio-
ranza, fu confermata la fiducia al Governo.

Se lecita un’osservazione psicologica,
non pare storicamente proficuo valutare la
condotta di Mussolini nella notte frail 24 e
il 25 luglio con criteri di razionalita politica.
Egli indubbiamente commise molti errori
tattici nella gestione della seduta del Gran
consiglio, ma non era pitt un uomo lucido:
gli anni di guerra, disastrosi e distruttivi, lo
avevano chiaramente provato, reso incerto
e poco incisivo. Il testo votato, I'ordine del
giorno Grandi, invitava il Capo del governo
“a pregare la maesta del Re [...] affinché
egli voglia per I'onore e la salvezza della
Patria assumere |'effettivo comando delle
Forze armate diterra, di mare, dell’aria, se-
condo I'articolo 5 dello statuto del Regno™.

Il re, ricevuto il testo nella mattinata
del 25 tramite il ministro della Real casa,
Acquarone, si attivd immediatamente per
l'avvicendamento. In sintesi, il decreto che
rimosse Mussolini esprime la tessera fina-
le del mosaico. Fu il ‘canto del cigno’ della
costituzionalita, le cui radici affondano
anche a prima dello statuto. Come negare,
ad esempio, che il costituzionale aleggiasse
nell’aria gia dal 1846 in quel Regno di Sar-
degna, allorché furono istituiti, a Torino e a
Genova, i primi corsi universitari di diritto
costituzionale e di politica economica, ispi-
rati ai canoni del liberalismo e del liberi-
smo.

Sub d): I'ulteriore decreto — quello che
nomino Badoglio, al dila di ogni valutazione
umana e politica sul personaggio —espresse
la cesura con il mosaico. Per la prima vol-
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ta, infatti, il potere di nomina fu esercita-
to conformemente non al contesto, bensi al
testo (art. 65 dello statuto: “il re nomina e
revoca i suoi ministri”; integrato dallalegge
n. 2263 del 1925: “[...] Il Capo del Governo
Primo Ministro Segretario di Stato &€ nomi-
nato e revocato dal Re”), quindi in modo
Certo, della
sconfitta di Novara il nonno Vittorio Ema-
nuele II aveva nominato de Launay di sua
iniziativa (marzo 1849), senza recepire gli
umori della Camera; ma pochi mesi dopo
— resosi conto dell’insostenibilita della si-
tuazione —ne aveva disposto rapidamente la
sostituzione con d’Azeglio.

Nella nomina di Badoglio, invece, la
rottura del mosaico fu irreversibile: il re
non tenne conto di alcuna delle voci che gli
giungevano dalla militarita e da Grandi in
favore di Caviglia e dai partiti anti-fascisti
per Bonomi; invece, tento in solitudine di
uscire dal vicolo cieco con una soluzione di
compromesso che scontentava tutti, cioe
ricorrendo a un uomo che avrebbe dovuto
rappresentare il punto archimedico fra fa-

monocratico. all'indomani

scismo, anti-fascismo e militarita, essendo
Badoglio un maresciallo compromesso, ma
non troppo, con il regime.

Il primo decreto — quello nel quale Mus-
solini “é revocato, a sua domanda, dalla ca-
rica” — espresse lucidita, perché attud un

1 Intervento tenuto il 25 luglio
2023 alla giornata di studi “25
Luglio 1943. Un problema di di-
ritto statutario o di diritto costi-
tuzionale?” organizzato dal prof.
G.L.Conti presso 1'Universita de-
gli studi di Pisa.

262

Ricerche

meccanismo collaudato di avvicendamento
al potere fra presidenti del Consiglio: il se-
condo, invece, testimonia scarsa sensibilita
e determino l'irrevocabile frantumazione
del mosaico, la fine di quel diritto costitu-
zionale e l'inizio del cosiddetto ‘ordina-
mento provvisorio’.

Per completezza ¢ il caso di accennare a
una iniziativa similare che il Senato aveva
tentato di attivare parallelamente il 22 lu-
glio. Su iniziativa del senatore Grazioli era-
no state infatti raccolte 63 firme per un or-
dine del giorno volto a convocare “con fede
immutabile nei destini della Patria sotto la
egida della Dinastia Sabauda” il Senato in
seduta plenaria. Ma il presidente Suardo,
in senso letterale, lo cestino. Non avrebbe
avuto la stessa determinazione due gior-
ni dopo, a palazzo Venezia, allorché firmo
dapprima I'ordine del giorno Grandi, salvo
ritirare nel cuore della notte la sua adesio-
ne e quindi astenersi al momento del voto.
Quale presidente del Senato sarebbe stato
avvicendato dal nuovo governo il 28 con il
grande ammiraglio Thaon di Revel, al qua-
le il Badoglio avrebbe potuto ipotizzare la
convocazione del Senato, ma quella delle
(mancate assunzioni di) responsabilita di
Badoglio & un’altra vicenda...
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Massimo Meccarelli, Paolo Palchetti, Carlo Sotis (Eds.)

Die Schattenseite der Menschenrechte. Emanzipa-
tionsforderungen und Herrschaftslogik beim Schutz

der Einzelperson

(ed. originale Madrid, Universidad Carlos 111, 2014,
Miinster, LIT-Verlag 2018, ISBN 9783643802804, Euro 59,90, pp. 395

This ambitious volume on
«the dark side of human
rights» is dedicated to the
contrast between the universal
claim, and the only relative,
sometimes even counteract-
ing effects of human rights
guarantees as nationally or
codified in
our times. The editorial team

internationally

of Massimo Meccarelli, Paolo
Palchetti, Carlo Sotis took up
the challenge with the help of
Pietro Costa, Domenico Puli-
tano, Tullio Scovazzi, Roberto
Bartoli, Pietro Sullo, Fran-
cescomaria Tedesco, Sergio
Labate, Ombretta Di Giovi-
ne, Stefano Manacorda, Luca
Scuccimarra to analyze the
complex interplay between the
ontologically idealizing legal

discourse and discriminato-
ry human rights violations.
It is the great attainment of
the volume not to have hided
away from the controversies
of and about human rights. As
their formulated guarantees,
constitutional jurisprudence
and international codification
touch the lawyers’ pride ‘to be
on the right side of the justice
sun’', there is the risk of a lack
of critical awareness of the
human rights’ pitfalls among
legal professionals. Fully con-
vincing the volume starts from
Domenico Pulitand’s finding
that addresses the different
layers of deficiences: «Con-
troversial is the catalogue of
human rights; controversies
burden the manners accord-

ULRIKE MURIG

ing to which they are weighed
up and protected.» (cit. in:
Three
dichotomies —

Introduction, p. 2).
conceptual
universality/ineffectiveness;
generality/distinctiveness;
multiplication/contradic-
tion — account for the contro-
versies concerning the defi-
nition of human rights (and
of their beneficiaries), their
enforcement and the conflicts
between human conflicting
rights. There are unsolved
questions of ‘clashing” human
rights (police threat of torture
to save the life of an abducted
child; targeted shooting down
of a hijacked plane that ter-
rorists threaten to bring down
over a nuclear reactor) or of

“challenged’ rights (dying with
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dignity and biopolitics debates
of medically assisted suicide).
Moreover, there
an adjustment of the visible

is neither

inequality with the invisible
equality of all human beings
(as addressees of their legally
formulated ‘guarantees’) nor
of the contradiction between
the human rights’ universal-
ism and their protective status
depending on anational-based
democratic citizenship. These
dark sides of human rights
fade away when facing the legal
prominence of human rights,
both internationally and na-
tionally. It is the great strength
of the volume edited by Mecca-
relli, Palchetti, and Sotis bring
the dark sides to light.

The comprehensive his-
torical report by Pietro Costa
(pp. 21-76) stands pars pro
toto for the excellent contribu-
tions of the reviewed volume.
The author’s familiarity with
the transition from medieval
theocentrism to the western
modern  anthropocentrism
triggered by the Spanish con-
quest of the "New World’ keeps
up with the editors' renommee
in this field. Only few histori-
cal arguments do not find the
attention they would have de-
served (which might easily due
to length limits). The domi-
nium-aspect of late scholastic
reading of rational self-deter-
mination (pp. 27-30) is differ-
ent from the later property-fo-
cus of the American 18™ centu-
ry discourse due to Locke’s in-
fluences. Costa does not men-

266

tion that six American states
had declared their own bills of
rights before 1791 (ed. Thorpe
1909, Chafee 1951), and their
innovative cataloguing signi-
fied the use of universalism to
justify cutting feudal ties with
the English crown. His con-
tribution does not explain ex-
actly, that de las Casas’ plea for
the indigenous people’s ‘gift
of reason’, their ‘freedom of
choice’ (1550-1/1994 Disputa-
tion, 8" response; a.1552/1995.
Apologética Historia Sumaria,
chap. 48) used not only Ital-
ian humanist topoi, but argued
with the reciprocity that "The
to obey the
Spanish crown in the same way
that all other free peoples ...

Indians were ...

owe their universal king and
lord” (Octavo Remedio 1542,
1*, 2" Rationale).

The 18" century French
discourse with its coinage
by the struggle for national
sovereignty sits comfortably
within the learned argumen-
tation of Costa’s contribution.
Of utmost importance is the
author’s reference to the 20™
century turning away from
etatism in the name of the cen-
tral importance of the individ-
ual (p. 62), in a post-war legal
discourse that was inextricably
linked to the experiences of to-
talitarianism and the traumas
of war. Facing the indescrib-
able (but also in an Arend-
tian reading ‘bureaucratised’)
atrocities, like the Shoah by the
Nazi Regime, human rights as
one of the finest products’ of

Librido. Primo piano

legal theory were deemed to be
the instrument to eradicate the
horrors of war and to prevent
any ignorance of personal re-
sponsibility not to resist. It is
no coincidence, that the most
prominent defeated nations
(Japan, Italy and Germany)
had been eager to be at the
forefront of human rights con-
stitutionalization after 194s5.
There is a particular strength
in Costa’s historical reasoning
that the interest in continui-
ties with the famous 1789-text
may result in a dark side of the
human rights application. The
national sovereignty focus of
the French revolutionary dis-
course (esp. Sieyes) and the
philosophical (but not legal!)
character of the enlightened
claim to universalism® are no
precursors of the post-1945
positivist claims for human
rights” universalism. These
comprehensive  derivations
prepared the ground for Bar-
toli’s contribution on «Human
Rights and the juridification of
the legal system (Verrichterli-
chung des Rechts)», Tedesco’s
reasoning on the «Break lines:
human rights, sovereignty and
death penalty», and for Mana-
corda’s theses about the polit-
icisation of the jurisprudence,
when dealing with «the obli-
gation to protect by criminal
law in times of internationali-
sation of the law» (Bartoli pp.
139-159; Tedesco pp. 209-24:2;
and Manacorda pp. 319-360).
Together
(pp. 77-114) and Di Giovine

with  Pulitano
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(pp. 271-318) all these con-
tributors on Human Rights
and Criminal Law focus on
the (risk of) politicisation of
jurisprudence dealing with
human rights. Their overdue
admonitions correspond to
Roberto Bartoli’s observation
that human rights have an ef-
fect on the juridification of
the legal lystem (Verrichterli-
chung des Rechts). Criminal law
and human rights cannot only
clash uneasily — as freedom
and security prefer different
protective measures —; rather
there is a «dramatically open

ambivalen[cy]» (p. 113)
that human rights are both the
preferred object of protection
by means of criminal law and
of protection against criminal
law (p. 89). If the liberal un-
derstanding of minimalizing
criminal law is taken serious-
ly, the criminal law protection
of legal interests should follow
the ultima ratio-understand-
ing of criminal responsabili-
ty, even if the legal interests,
protected by criminal law, are
human rights of the victim. It
is quite rightly attributed to
the dark side of human rights
that criminal liability gets ex-
tended with reference to al-
leged protective gaps, often in
the understandable fears how
to deal with fanatic terrorism
(pp- 98 ff.). This ambivalence
of human rights in the face of
unfair asymmetries between
rightful positions of victims
and offenders also touches
the pioneering considerations

of Pietro Sullo on the truth
seeking reconciliation process
in Marroko’s way into inde-
pendence (pp. 161-208) and
the «Break lines», addressed
by Francesomaria Tedesco, in
his innovative analysis of the
194,8-constitutionalization of
human rights on the internal
UDHR-stage (pp. 209-240).
The criminalisation of ref-
ugees is certainly one of the
darkest sides of expanding
criminal law codification by
piggybacking on human rights,
and leads to the pitfalls of hu-
man rights on the internation-
al codification stages, as ad-
dressed by Tullio Scovazzi.

The complex considera-
tions on the international law
challenges on human rights by
Tullio Scovazzi (pp. 115-138)
cover the burden of rhetoric
and the particular paradox of
international human rights
guarantees being negotiated
by state representatives, while
the very same rights concern
the privileges and impuni-
ty of state representatives (p.
117). Human rights have al-
ways provided a basis or only
haze of legitimacy for those
who proclaim them, and this
legitimising function provokes
a delegitimising effect on
those unable to adorn them-
selves with these rights using
a comparable rhetoric. Added
to this (dark side) is the late
codification since 1945, the
unenforceability on the inter-
national stage due to nation-
al sovereignty theories, and

the fluctuation of protection
standards, even in established
democracies, whose discours-
es are sometimes drawn into
discussing the legality of tor-
ture (p. 120). In the formu-
lation of human rights, the
author observes asymmetrical
human rights: for example, the
right to emigrate guaranteed
by international treaties is not
accompanied by any right to
immigrate into a country oth-
er than one’s own. A similar
asymmetry exists in the regu-
lation of the status of refugees
(p. 121). The misinterpreta-
tion of the jurisdiction of the
courts in charge or formal legal
excuses (as the lack of ratifica-
tion) are a particularly dark ar-
eas of human rights protection
(pp- 123 ff.). Finally, Scovazzi
addresses most convincingly
the perplexities of third-party
effects of human rights, in-
cluding labour and employ-
ment relationships under pri-
vate law (pp. 134 1f.).

The human rights’ rele-
vance for due process is par-
ticular responsible for effect
on juridification of the legal
system. Focusing on the con-
flict of rights Bartoli observes
a particular downside of rights
in their absolutisation at the
expense of others, and in re-
verse the relativisation of some
rights (as the ones of alleged
terrorists within ciminal pro-
cedures) to be granted on an
absolute scale. Bartoli manag-
es to add to the argumentative
agenda of Pulitand (pp. 77-
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114), Tedesco (pp. 209-242),
and Manacorda (pp. 319-360)
the most noteworthy transition
from the citizen in 19™ century
constitutionalism to the hu-
man being in post WWII-cod-
ifications (cf. the Albertine
Statute 184,6/61 and the Italian
Constitution of 1948, p.156). It
is the convincing consensus of
all authors of the edited volu-
men, that the dark side of con-
stitutionalizing human rights
results from the paradoxy that
the human being as addressee
of modern human rights guar-
antees is said to be protected
on the universal scale due to
human existence in general,
whereas the reference to the
human beings as codified ad-
dressees also comprises the
connectedness of the single
particular human being in his/
her/its historical, social, and
material context (p. 157).
Sergio Labate’s survey on
Ernst Bloch’s Natural Law and

! The sun of justice is a metaphor-
ical reference to the title of the
reviewed volume. Cf. also proph-
et Malachi (Mal 3:20) and the
16™ century currency among the
Bohemian brothers; Otto Rieth-
miiller, a leading figure in the
Confessing Church from 1933
onwards, transformed this into a
song for the protestant youth, as a
wake-up call to deal with the rise
of the National Socialists.

True for Voltaire and others; true
for the philosophical intentional
declaration of 1789 which needed
legally binding rephrasing 1791,

»

268

Human Dignity (pp. 243-270)
completes the comprehensive
sum of contributions carefully
differentiating the dark sides
of human rights from their
brights sides. It was Bloch’s at-
tempt to surpass the usual op-
positions between the natural
law and social utopian tradi-
tions, by arguing that revolu-
tion and law, rather than being
antagonistic, are fundamen-
tally interconnected. In his ef-
fort to wed the demands of law
to the agenda of a social revo-
lution, Bloch offered a radical
restructuring of the under-
standing of the social world.
His approach and its learned
analysis within the reviewed
volume thereby offer insights
in the mere philosophical and
moral origins of human rights.
This is an irreplaceable stand
to free modern discourses on
human rights from any onto-
logical parternalism, — an ar-
gument all the more needed in

1946 and 1958. Also true, though
in a different context for Kant’s
reasoning.
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the debate about the «respon-
sibility to protect» (Luca Scuc-
cimarra, pp. 361-395).

The book is well worth
reading and should be a com-
panion to any lawyer dealing
with human rights. The lack of
both a complete bibliography
and specific lists of references
might result in a formal bur-
den on the quick (or superfi-
cial?) accessibility for readers
unfamiliar with the indicat-
ed short titles. The academic
community though will not
be hindered in the volume’s
well-deserved interested and
wide reception.



Primo piano:
Pietro Costa

Il progetto giuridico. Ricerche sulla giurisprudenza

del liberalismo classico, a cura di Filippo Del Luc-

chese e Marco Fioravanti (con un’intervista inedita

all’Autore)

Bologna, Derive Approdi, 2024, ISBN 9788865485101, Euro 25, pp. 432

La prima edizione de Il progetto
giuridico di Pietro Costa, risa-
lente alla meta degli anni Set-
tanta — un momento di dina-
mismo sociale e di esuberanza
storico-politica — ha segnato
uno spartiacque per la storia
e la filosofa del diritto e, in
piltin generale, per le scienze
sociali.

Attraverso una ricostru-
zione sia della semantica dei
concetti giuridici sia della for-
mazione dei nuovi termini so-
ciologici, sviluppatisi tra il XVI
e il XIX secolo, I’Autore ha vo-
luto sottolineare I'importanza
di un solco storico preciso al
fine di definire e promuovere
una visione critica della for-
mazione del mondo moderno.

La premessa e I'intervista
all’autore svolta da parte dei
curatori di questo testo, che
possiamo considerare ormai

un classico, forniscono una
chiave di lettura per il volume
che rappresentera senz’altro
un punto di riferimento per le
nuove generazioni. Lo sche-
letro di questa analisi, la sua
diagnosi e i suoi risultati (in-
tesi come spunti per una nuo-
va riflessione) si edificano su
due dei tre maestri del sospet-
to, ossia (tralasciando il pen-
siero di Friedrich Nietzsche)
Karl Marx e Sigmund Freud,
attraverso le cui categorie vie-
ne letto il percorso della mo-
dernita, dalla figura di Hobbes
a quella di Bentham.

Questa ricostruzione sto-
rica offre un chiaro riferimen-
to a un liberalismo classico che,
nel corso della sua evoluzione,
¢ stato ravvisato dallo storico
come un ponte penale, pas-
sando da una concezione del
diritto naturale dell'uvomo ad

FRANCESCA GREGORI

un diritto determinato o, se vo-
gliamo, situato.

Va sottolineato che il pro-
getto giudico, nel senso termi-
nologico, rappresentauno stu-
dio attento al contributo degli
autori borghesi della moder-
nita, all’affermazione dei ca-
ratteri culturali ed ideologici,
in cui viviamo ancora oggi. Ma
in esso & forte anche un’eredita
di studi antropologici, sociali
ed economici che hanno reso
vivo il carattere di una costi-
tuzione materiale, incentrata
su un’impostazione positiva e
«determinata» del diritto.

La prima demistificazione
che Costa attua, e che avrebbe
caratterizzato la sua ricerca
degli anni successivi, ¢ sicura-
mente quella semantica: solo
scindendo 1'ossatura del di-
scorso, si puo arrivare a con-
cepire l'importanza del testo.
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Inprimis, & interessante ve-
dere fin da subito che per pro-
getto Costa intende e definisce,
attraverso una archeologia sto-
rica delle fonti, un <progetto di
societa», il quale trova un’im-
postazione embrionale a parti-
re da Hobbes. Questo progetto
giuridico scandito, ripensato
e migliorato nel periodo della
tarda modernita, si evolve fino
ad assumere un carattere uti-
litaristico pensato nei termini
benthamiani. In secundis, la
dimensione del termine diritto
e della sua spiegazione risulta
fondamentale, per poter ren-
dere chiaro in che direzione si
stesse orientando il suo pro-
getto giuridico. Costa procede
dauna concezione «aperta» di
diritto, mettendo in rilievo che
la sua natura polisemica trova
una effettiva e (potenzialmen-
te) definita realizzazione solo
in un ambito pratico.

La decostruzione di questo
carattere aperto viene svol-
ta attraverso l'esplicazione di
elementi giusnaturalistici pre-
senti all’'interno della tradizio-
ne moderna, laddove la nozio-
ne stessa del diritto non deve
essere intesa in termini «co-
struttivi» o predeterminati,
al contrario, Costa la definisce
in quanto <«elemento gene-
rativo di questa teoria sociale
complessiva», ossia come un
riferimento sempre presente nello
spazio giuridico di fondazione
e ripensamento del diritto po-
sitivo stesso.

Grazie a cio, il lettore & in
grado di comprendere la spe-
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cifica del termine giusnatu-
ralismo, inteso all’interno di
quest’opera. Norberto Bobbio,
al cui magisteroillibro ¢ in una
certa misura debitore, nel suo
testo Giusnaturalismo e Giuspo-
sitivismo  giuridico affermava
che I'approccio giusnaturali-
stico, pienamente legittimo,
«ha svolto e puo continuare a
svolgere, una funzione storica
innegabile nella trasforma-
zione e nella progettazione del
diritto positivo esistente». In
linea con il pensiero di Costa,
il giusnaturalismo non deve
essere inteso come un qualcosa
che riguarda gli aspetti recon-
diti del nostro passato e fissato
all’interno solo di uno schema
tradizionalista e prettamente
formale, bensi come una con-
dizione ipotetica e teorica di
partenza. In maniera opposta,
¢ il porsi della societa civile in
quanto tale, la formazione del
progetto stesso di societa ci-
vile, senza il quale il comune
sentire degli uomini (quella
rousseauniana empatia) non
avrebbe avuto luogo.

Per di pin, cido che aiu-
ta a mantenere il concetto di
giusnaturalismo come <«ge-
nerativo» ¢ il carattere me-
taforico (p. 287) che gli viene
attribuito. Sebbene lo stato di
natura venga posto come una
ipotesi normativa (che sia o
meno prescrittiva a seconda
degli autori), cio non toglie che
esso colga gli snodi essenziali
di una societa che nasce da un
soggetto-di-bisogni. I caratteri
dell’atomismo hobbesiano, la
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sfera della liberta di pensiero
e di parola spinozista, il diritto
alla proprieta privata di Locke,
pongono in luce il fatto che la
riforma socio-culturale della
modernita faccia leva su «I'i-
dea di una societa retta "strut-
turalmente’ dalle norme (e
dai valori) del "giuridico’» (p.
234), anche grazie all’esplici-
tazione del «diritto di natu-
ra».

La speculazione relativa
al dibattito sull’eredita lockia-
na: lavoro’ e ‘proprieta’, ha una
conseguenza, che definirei,
obbligata. La tesi di Locke,
attraverso cui dal lavoro (nel-
lo stato naturale) si arrivava a
ottenere effettivamente una
proprietd privata (anche in
uno stadio pre—politico), viene
rovesciata da Costa (con I'ausi-
lio non solo di Hume, ma della
tradizione successiva a Locke)
come non-possibile, dato che
essa poteva rendersi effettiva,
solo in una condizione politica
e positiva. Questo perché «se-
parare ‘lavoro’ da proprieta &
un’operazione che si cumula
perfettamente con l'altra, gia
esaminata, di trasformazione
del ‘giuridico’ in ‘diritto’> e
in cui «la proprieta & sottratta
alla natura [...] economica del
‘lavoro’, al sicuro dai suoi pos-
sibili attacchi» (p. 215).

Dunque una separazio-
ne tra diritto naturale (della
proprieta) e livello economico
(del lavoro), sulla scorta della
nascita del positivismo giuri-
dico, ha favorito lo sviluppo di
posizioni ideologico-politiche
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che hanno avuto vita «da sini-
stra» con Godwin (il quale ve-
deva un tipo di proprieta come
«sostentamento strettamente
necessario per la sopravvi-
venza di un soggetto>> p- 217),
e da «destra» con le teorie e
le pratiche strettamente pil
utilitaristiche riconducibili alle
posizioni smithiane o bentha-
miane.

L’individualismo, 1'atomi-
smo e la distruttivita del siste-
ma hobbesiano tornano sulla
scena, sottolineando ancora
come l'auto-conservazione e
la sicurezza della propria vita
siano pit importanti di qua-
lunque altra cosa. Ed ¢ in que-
sta chiave che il passaggio ad
un elemento pragmatico del
diritto acquista il suo signi-
ficato piu alto, a partire da un
carattere «generativo» sia di
contraddizioni interne che di
realtd dell’essenza naturale
umana disvelata.

In pit ne Il fondamento del
‘diritto di  punire’: Lelimina-
zione del ‘cattivo’ ‘altro’ & certo
ravvisabile come Costa abbia
anticipato la concettualizza-
zione dei termini di <«tortu-
ra», <pena», <carcere» e
«controllo sociale», elaborati
poi compiutamente nell’'opera
di Michel Foucault Sorvegliare
e Punire, pubblicata un anno
dopo Il progetto giuridico. Costa,
anticipando proprio I'elabora-
zione del filosofo di Poitiers,
dimostra come «il progetto
giuridico getti sul ‘delinquen-
te’ I'immagine di una perico-

losa, distruttiva estraneita»

(p- 352). Da un lato la pena di
morte come pena esemplare,
dall’altro la tortura come stru-
mento giudiziario: entrambe
sottoposte alla critica borghese
non solo (e non tanto) per la
loro natura violenta e disuma-
na, ma per la loro incompati-
bilita proprio con il progetto
(di dominio) borghese.

A cui va aggiunto il riferi-
mento al carattere educativo
della pena per gli «spettato-
ri», non certo per il reo. Si so-
no, dunque, creati quei carat-
teri di semplificazione e razio-
nalizzazione dell’ordinamento
giuridico che i riformatori au-
spicavano, ma & sorto anche il
carattere di «nemico interno
allo Stato». Locke nel II trat-
tato afferma che il trasgresso-
re ¢ «lui stesso che sceglie di
abbandonare i principi della
natura umana e d’essere una
creatura nociva» e che <«ha
dichiarato guerra all'intero
genere umano» (p. 352), po-
nendosi fuori dalle condizioni
giuridiche, e di conseguenza
anche umane. Questo proto-
tipo di delinquente-belva, dice
Costa, ha prodotto una socie-
ta che non puo essere sicura
completamente, finché non lo
avra eliminato.

Il cambio di paradigma lo
si avverte con l'ideologia delle-
guaglianza borghese di fronte
alla legge penale, la quale con-
tro le impostazioni secolari
dell’assolutismo ha posto le
basi per l'azzeramento delle
differenze circa le condizio-
ni giuridiche di appartenen-

za. Questo aveva prodotto un
affievolimento delle torture
pubbliche e la nascita — in
chiave benthamiana — di una
struttura di detenzione, che
avesse come fine il «conte-
nimento sistematico», con-
cretizzato con l'idea del Pa-
nopticon e producendo quei
sistemi che Foucault ha defi-
nito dispositivi disciplinari per
il controllo comportamentale
del prigioniero (e del cittadi-
no). Coerentemente al sistema
proposto, risulta dunque che
per Costa la tortura non svani-
sce ma muta di forma.

Da cio, in La razionalizza-
zione del terrore: certezza del di-
ritto e riforma del diritto penale,
si delinea un apparato pena-
che
alimenta 1’autoconsapevolez-

listico—repressivo, non
za del detenuto; al contrario,
giocando sull’ambito psicolo-
gico, la violenza centralizzata
dell’istituzione detentiva ren-
de limpido «un altro capitolo
del progetto di egemonia» (p.
358). Il mirato carattere rie-
ducativo che dovrebbe essere
presente nelle nostre istituzio-
ni, assume un’'importanza an-
cora pii rilevante, soprattutto
rispetto agli sviluppi storici dei
nostri giorni.

La genealogia storica del
diritto tracciata da Costa in
quest’opera prende piede
dall’elaborazione della nasci-
ta «dell’armatura ideologica
borghese», in riferimento al
modello inglese, il quale resta
centrale per la comprensio-
ne di questa nuova apertura
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teorica, rispetto agli schemi
rinascimentali e dell’ancien
régime, proponendosi verso un
modello di societa che lo stes-
so autore definisce tendenzial-
mente globale.

Il chiaro riferimento a fi-
losofi come Locke o Smith,
esplicita una egemonia bor-
ghese che si muove dal terreno
economico a quello giuridico e
che definisce una totalita statu-
taria in cul tutto convergeva (e
doveva convergere) nella sfera
borghese stessa.

La proposta di Costa e dei
curatori ambisce, dunque, ad
una lettura realistica del mon-
do e della societa, fornendo
«un corredo di conoscenze
metodologiche» e ponendo al
centro tematiche come la tor-
tura, il soggetto-di-bisogni e I'e-
conomia borghese del passato,
e ci fornisce un solido arma-
mentario per orientarci nelle
sfide del presente.
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Alessandro Acri
La Costituzione della Reggenza
italiana del Carnaro (1920)

Torino, Giappichelli, 2023, pp. 352
ISBN 9791221100150, Euro 46

Come scrisse il giornalista e
poeta futurista Mario Carli
(1888-1935) il 12 settembre
1920, sulle colonne de La Te-
sta di Ferro, giornale fiumano
dell'indipendenza, la Carta
costituzionale del Carnaro
(1920) rappresenta «una del-
le vittorie pit tangibili della
grande guerra. Forse il fatto
pitu radicalmente rivoluziona-
rio che essa abbia creato», e
questo & tanto pilt evidente se
si considera che l'esperien-
za della Reggenza italiana di
Fiume (1919-1920) fu dav-

A CURA DI ANDREA RAFFAELE AMATO, NINFA CONTIGIANI,

SAVERIO GENTILE, ROCCO GIURATO, LUIGI LACCHE, STEFANO

MALPASSI, GIUSEPPE MECCA, GIACOMO MENEGUS, ULRIKE

MUSSIG, PIERPAOLO NASO, MONICA STRONATI

vero l'esempio pit riuscito
di quel sindacalismo liberal-
socialista che aveva permeato i
dibattiti di una parte conside-
revole della scienza giuridica
italiana dall’ultimo scorcio
del XIX secolo
mistizio del Primo conflitto
mondiale. Della grande rile-
vanza storica di questa breve

fino all’ar-

ma intensa esperienza — di cui
la Costituzione fiumana ¢ lo
specchio fedele, insieme alla
coeva Costituzione di Weimar
(1919) nel Reich tedesco — si
era dimostrato particolar-
mente consapevole lo storico
del diritto Carlo Ghisalberti
(1929-2019) tanto che, negli
anni Novanta del secolo scor-
s0, aveva consacrato alla Carta
del Carnaro un intero capitolo
del suo volume Stato Nazione e
Costituzione nell Italia contem-
poranea. Da quel momento —
come spesso accade — il tema &
caduto nel dimenticatoio, elie

rimasto fino ad anni piuttosto
recenti quando «I’avvicinarsi
del centenario ha contribuito
ad avviare una nuova stagio-
ne di studi particolarmente
prolifica e ricca di suggestio-
ni storico-giuridiche», con
il proliferare di numerosi
contributi che, con taglio piu
0 meno monografico, si sono
concentrati prevalentemente
sulla struttura, sul contenuto
e sulla genesi di questa Costi-
tuzione, tra gli altri si possono
ricordare Davide Rossi, Car-
lo Ricotti, Renato Lombar-
do, Alberto Sciume, Federico
Lorenzo Ramaioli, Giuseppe
De Vergottini, Giovani Caz-
zetta.

Con questo ultimo lavoro
— particolarmente attento alla
letteratura  storico-giuridica
pilt recente ma, allo stesso
tempo, contraddistinto da una
non comune sensibilita criti-
ca — Alessandro Agri, giovane
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storico del diritto dell’Uni-
versita degli Studi di Modena
e Reggio Emilia, cerca di an-
dare «oltre la mera analisi dei
sessantacinque articoli della
Costituzione» fiumana (II
capitolo), mirando a scanda-
gliare piu attentamente ed «in
profondita tra le "pieghe’ del-
la societa nella quale la Carta
affonda le radici e trae linfa»
(I capitolo), analizzando con
rigore «la s(fortuna) del te-
sto stesso» nella brevita della
sua tragica vicenda storica (III
capitolo), per <«ricostruire
infine il dibattito dottrinale,
ordinando e confrontando le
diverse opinioni dei giuri-
sti italiani sulla Costituzione
filumana nel ventennio 1920-
1940» (IV capitolo). Una
scommessa certamente molto
ambiziosa, che pero I'’Autore
ci sembra riuscire a vincere
con una trattazione piuttosto
avvincente e dall’architettu-
ra solida, che analizza e con-
fronta un ampio ed eterogeneo
corredo di fonti documentarie
dell’epoca, con particolare ri-
ferimento agli scritti dei due
protagonisti
della Reggenza italiana del

pit  eccentrici

Carnaro: il <«poeta-soldato»
Gabriele d’Annunzio (1863-
1938), comandante dell'Tm-
presa di Fiume, ed il sindaca-
lista Alceste De Ambris (1874.-
1934, vero «D’Artagnan della
politica» italiana e autore
materiale della Costituzione,
almeno quanto ai suoi principi
comunitaristi.
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Questa cifra stilistica della
monografia di Agri contribui-
sce, a sua volta, a restituire al
lettore 1'immagine autentica
dei fermenti sociali, politici
e culturali causati dall’avven-
to della seconda rivoluzione
industriale e dalla crisi del
modello di Stato liberal-bor-
ghese, che attraversano I'Italia
(ma si potrebbe dire I'Europa
continentale), dagli anni che
precedono la Grande guerra
e fino agli albori del Secondo
conflitto mondiale, contri-
buendo ad arricchire la nar-
razione storico-giuridica del
Novecento con «una liquida
analisi delle esigenze, delle
speranze e delle sofferenze
che provengono dal profondo
del corpo sociale» in quegli
anni tormentati.

Condividendo in pieno le
conclusioni che I’Autore trac-
cia, nelle ultime pagine della
sua trattazione, non si puo
che considerare la Costituzio-
ne della Reggenza italiana del
Carnaro, ancora oggi, come
un monito, «un invito, uno
sprone, per il giurista a vivere
intensamente il proprio tem-
po, a scrutare nel “burrascoso
orizzonte” degli angoscianti
periodi di crisi e di transizio-
ne le tracce del rinnovamento
futuro conle quali dare impul-
so e forma alle trasformazioni
della societa».

Andrea Raffaele Amato
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Marie Bassano, Luisa BRUNORI,
Cristina Ciancio e Florent
GARNIER (a cura di)

La volonté Italie-France Allers-
Retours

Tolouse, Presses de 1'Université
Toulouse Capitole, 2023, pp. 532
ISBN 9782361702502, Euro 25

Dopo il successo del primo
volume Italia-Francia. Allers-
retours: influenze, adattamenti,
porosita (a cura di L. Brunori e
C. Ciancio, Roma, Historia et
ius, 2021) — che raccoglie gli
atti del convegno internazio-
nale, tenuto nel settembre del
2018 all’Universita degli studi
del Sannio — Marie Bassano,
Luisa Brunori, Cristina Cian-
cio e Florent Garnier ritor-
nano a coordinare una nuova
raccolta di studi italo-france-
si, accolti, questa volta, nella
collana degli Etudes d Histoire
du Droit et des Idées Politiques
della
Toulouse Capitole, e frutto del

Presses de I'Université

secondo colloque Italie-France
Allers-Retours, svoltosi presso
il prestigioso Ateneo tolosa-
no nel settembre del 2021. 11
tema intorno al quale ruota la
riflessione & quello della vo-
lonta, «croce e delizia» dei
giuristi di ogni tempo, e vie-
ne affrontato, attraverso 1'e-
sperienza italiana e francese,
dall'Eta giustinianea fino alla
pilt recente contemporaneita,
non soltanto trasversalmente,
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diacronicamente o compara-
tivamente — come ci si aspet-
terebbe da un gruppo inter-
nazionale, e ben assortito, di
storici del diritto e del pen-
siero giuridico — ma anche,
e forse soprattutto, nella sua
intrinseca dinamicita concet-
tuale, anche oltre quegli angu-
sti confini tra i quali normal-
mente si racchiude il dibattito
giuridico positivo.

Come rileva con grande
lucidita Luisa Brunori, fin dal-
le pagine della sua Introduction
(pp- 9-15), riprendendo un’e-
spressione cara a Norberto
Bobbio (1909-2004): <«Tout
phénomeéne juridique se quali-
fre comme tel sur la base d’un
substrat volontariste, plus ou
moins explicite, plus ou moins
conscient, plus ou moins collec-
tif. Ce substrat volontariste est
nécessaire pour que le droit ne
soit pas “désarmé™ di quella
sua funzione fondamentale
di tutela e disciplina del
libero arbitrio degli uomini
in societa. E pure, nonostante
questa centralitd indiscutibile
nell’architettura di qualsiasi
dal piu

elementare al pit complesso,

sistema giuridico,

dal pit remoto al pil recente,
non si pud fare a meno di
notare come sia impossibile
giungere ad una <définition
monosémique» di  volonta,
valevole per ogni tempo e
per ogni luogo. «II ne s’agit
pas,
dication devant une tdache des

évidemment, dune ab-

plus épineuses, mais de consta-
ter» — come sottolinea Alain

Wijtfels — «que la volonté ne
correspond ni & une notion uni-
voque, ni & un principe universel
dans notre culture juridique>,
ammettendo, invece, che essa
«se décline, dans le passé mais
encore au temps présent, de ma-
niére différenciée, parfois inter-
mittente, presque contradictoire,
dans la culture juridique occi-
dentale>.

Questa premessa che, mai
come oggi, appare tanto ri-
levante quanto poco recepita
dalla dottrina giuridica po-
sitiva, permea l'intero volu-
me e rappresenta la bussola
indispensabile che consente
di orientarsi agevolmente at-
traverso le tappe successi-
ve dell’itinerario tracciato,
sulla rotta storico-giuridica
della volonta, dai ventitré
contributi di cui si compo-
ne la ricchissima raccolta. E
non sorprende che il punto
di partenza della riflessione
sia proprio quell’ «histoire du
Temps Présent», di cui siamo
“testimoni  inconsapevoli”,

cosi ricca di metamorfosi
inaspettate per la mnozione
civilistica di volonta. A partire
dalla controversa possibilita,
a fini ambientali e di tutela
culturale, di riconoscere la
capacita giuridica ad un fiume
— come avvenuto per il Whan-
ganu con una legge neoze-
landese del 2017 — fino ai pin
recenti orientamenti del Bun-
desverfassungsgericht

in materia di volontaria auto-

tedesco

determinazione dell’identita
di genere (A. Wijtfels, pp. 17-

41). Tuttavia, le declinazioni
odierne dellavolontanonpos-
sono trascendere dalla sua tra-
dizionale sistematica nell’an-
tico Corpus iuris giustinianeo
(E. Giannozzi, pp. 43-63), e,
allo stesso tempo, devono fare
iconti con gli oltre dieci secoli
di trasformazioni e ridefini-
zioni di cui questo concetto
giuridico & stato oggetto dal
Medioevo cristiano (M. Bas-
sano, pp. 111—125) all’Eta mo-
derna e contemporanea (A.
Barbagli, pp. 271-290; L. Sini-
si, pp. 105-110), attraverso le
molteplici branche del diritto
nelle quali assume rilevanza.
11 pensiero corre veloce al
testamento (G. Rossi, pp. 65-
104), che rappresenta il piu
«formidabile strumento di af-
fermazione della volonta [...]
messo a disposizione del civis
dall’ordinamento», ma non si
sottrae al problema della vo-
lontarieta della scelta I'istituto
del matrimonio (O. Condorel-
li, pp. 127-165), cosi come le
sue patologie pilt scandalose:
I'incesto (T. Le Marc’hadour,
pp- 485-512) e I'adulterio (D.
Hoxha, pp. 513-525). Affine al
tema della volonta, in diritto
civile, & quello della rappre-
sentanza, intesa come volon-
taria delegazione di poteri e
facoltd, che in Etd moderna
e contemporanea assume
connotati particolari, tali dai
incidere fortemente sulla di-
sciplina odierna del mandato
(D. Deroussin, pp. 167-202;
G. Chiodi, pp. 203-250). A
sua volta la volontaria rappre-
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sentanza pud intendersi, in
diritto pubblico, tanto come
rappresentanza politica, cosi
come venne ricostruita nella
sua dottrina giusnaturalista
da Jean-Jacques Rousseau
(1712-1778), poi
dalla scienza giuspubblici-
stica dei secoli XIX e XX (G.
Richard, pp. 353-390; F. Ma-
stroberti, pp. 391-399); tanto

come volontarietd dell'im-

ridefinita

posizione tributaria da parte
dello Stato, e come altrettanto
volontaria sottomissione del
cittadino alla pretesa fiscale
(K. Weidenfeld, pp. 401-404;
F. Garnier, pp. 405-421; C.
Ciancio, pp. 423-454). Ten-
denzialmente poi, ¢ sempre
frutto di una scelta volontaria,
la decisione di commettere
un’azione criminosa (M. Cavi-
na, pp. 471-479), ed in questo
caso la volonta puo intendersi
tanto come unitd di misura
della colpevolezza (E. Tavil-
la, pp. 481-484), tanto come
dell'incorreggibilita
del criminale, nell'ipotesi di

prova

reiterazione del reato (N. De-
rasse, pp. 455-470). In fine,
la metamorfosi contempora-
nea della nozione giuridica di
volonta puo essere letta come
segnale della crisi del modello
ottocentesco di Stato liberale
(P. Alvazzi Del Frate, pp. 341-
351), successivamente all’av-
vento nel secolo XX delle dot-
trine socialiste e solidariste,
che segnano definitivamente
il passaggio dall’individuali-
smo borghese al collettivismo
sociale (V. Simon, pp. 291-

276

304s; F. Mazzarella, pp. 3o05-
339).

Tutte queste trasforma-
zioni, metamorfosi e ridefini-
zioni della nozione di volonta
attraverso i secoli, considerate
complessivamente — pur nella
loro innegabile eterogeneita
— non fanno che confermare
I’assunto di partenza sull'im-
possibilita di trovare una defi-
nizione universale di volonta,
convalidando pero, allo stesso
tempo, quel monito con cui
Alain Wijffels conclude il suo
contributo, riflettendo sulla
funzione ermeneutica della
storia giuridica: «L'une des
taches fondamentales de l'his-
toire du droit consiste & rappeler
aux juristes que les principes et
concepts généraux n’'ont pas une
signification absolue ou intem-
porelle, méme si les textes juri-
diques normatifs les charrient et
les récupérent de siécle en siecle.
Le contexte économique, social,
culturel évolue et modifie ainsi
le sens méme du langage juri-
dique. C'est a l'historien du droit
d’analyser ces mutations afin
que le juriste ne s‘imagine pas
opérer dans une discipline exces-
sivement stable> .

Andrea Raffaele Amato

Francesco Bonini, Vera
Capperuccr, Paola Carruccr (a
cura di)

La Costituzione nella storia
della Repubblica. Sette
decennali: 1957-2018

Roma, Carocci, 2020, pp. 208
ISBN 9788829001767, Euro 23

Librido

La Costituzione italiana del
1948 rappresenta non solo il
fondamento giuridico della
Repubblica, ma anche un do-
cumento “vivo”, che ha attra-
versato e influenzato la storia
italiana ed europea. L'opera
in esame propone un’anali-
si critica e inedita di questo
processo storico, attraverso lo
studio delle sette celebrazioni
decennali della Costituzione,
offrendo cosiun punto di vista
originale sulla sua evoluzione
nel contesto politico, sociale e
istituzionale dell’Italia.

Gli autori, Giuseppe Par-
lato, Ester Capuzzo, Francesco
Soddu, Mauro Moretti, Paolo
Soddu,
Giovanni Orsina, analizzano

Daniela Novarese e

gli anniversari della Costitu-
zione non solo come momenti
di riflessione rituale ma come
occasioni che hanno effet-
tivamente inciso sulla storia
Queste

diventano, dunque, lenti at-

italiana. ricorrenze
traverso le quali osservare i
cambiamenti, le sfide e le con-
traddizioni che hanno caratte-
rizzato I'Italia repubblicana.

Gli anniversari della Co-
stituzione hanno segnato dei
veri e propri nodi storici, in-
fluenzando le dinamiche po-
litiche, sociali e istituzionali
del Paese. I partiti politici,
in particolare, €mergono co-
me attori principali in questo
scenario, dimostrando come
la politica sia stata centrale
nell’interpretazione e nell’ap-
plicazione della Carta costitu-
zionale.
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Uno degli aspetti pitt in-
teressanti del libro & I'analisi
dei cosiddetti “cortocircuiti”
tra le aspirazioni costituzio-
nali e la realta politica e sociale
italiana. Questi cortocircuiti
riflettono le tensioni e le con-
traddizioni di un Paese che,
pur avendo una Costituzione
che promuove ideali di ugua-
glianza e giustizia, ha dovuto
confrontarsi con la comples-
sita diuna societa plurale e con
i vincoli imposti dal contesto
europeo e internazionale. Il
testo affronta anche il tema
della riforma costituzionale,
un processo continuo che ri-
flette I’evoluzione della societa
italiana e le sue esigenze. La
cesura degli anni Novanta, con
i suoi profondi cambiamenti
politici e sociali, viene analiz-
zata come un momento chiave
per comprendere le dinami-
che attuali di riforma e attua-
zione della Costituzione.

In conclusione, I'opera of-
fre un contributo significativo
alla comprensione della Costi-
tuzione italiana come elemen-
to dinamico e influente nella
storia del Paese. Attraverso
un’analisi dettagliata e sensi-
bile delle celebrazioni decen-
nali, gli autori riescono a di-
segnare un quadro complesso
e sfaccettato dell'impatto della
Carta costituzionale sulla vita
politica, sociale e istituzionale
dell’'Ttalia.

Giuseppe Mecca

Francesco BoNini, Sandro
GUERRIERI, Simona MORI,

Marco Ouvert (a cura di)
Il Settennato presidenziale:
percorsi transnazionali e Italia
Repubblicana

Bologna, il Mulino, 2022, pp. 331
ISBN 9788815294548, Euro 26

Tra una vasta letteratura che
ha esplorato le dinamiche
istituzionali e costituzionali
correlate alla Presidenza della
Repubblica italiana questo vo-
lume collettaneo si distingue
per affrontare con profondi-
ta la peculiarita del mandato
presidenziale settennale.

La durata del mandato, fis-
sata in sette anni, & una scelta
istituzionale di rilievo che il
libro esamina nel contesto di
una tradizione che affonda le
sue radici nel dibattito set-
tecentesco e nell'invenzione
francese del settennato. At-
traverso un confronto serrato
tra storici e costituzionalisti,
gli autori riescono a offrire
una panoramica complessa
che va oltre il semplice dato
temporale per abbracciare le
implicazioni politiche, sociali
e culturali di tale scelta.

Il volume si compone di
due parti. La prima sezione si
immerge nelle origini e nelle
variazioni del termine setten-
nale attraverso una serie di ca-
pitoli dedicati alle esperienze
di diversi paesi. Dall’analisi
delle prime declinazioni an-
gloamericane, passando per la
Francia, la Germania della Co-
stituzione di Weimar, fino alle
esperienze della Cecoslovac-
chia del 1920, della Polonia tra
le due guerre, della Lituania,

del Portogallo e dell'Irlan-
da, gli autori ci restituiscono
un quadro ricco e variegato.
Ogni capitolo, approfondendo
una specifica realta nazionale,
mette in luce come il setten-
nato si sia configurato in modi
diversi, influenzato da conte-
sti storici, politici e culturali
unici.

La seconda parte del li-
bro si focalizza sul settennato
italiano, esaminando la sua
genesi, le sue dinamiche e le
pratiche attraverso un’analisi
dettagliata che parte dalla de-
cisione dell’Assemblea costi-
tuente di adottare il modello
francese. Questa sezione offre,
inoltre, una comprensione
profonda del ruolo e dell'im-
portanza del settennato nella
vita politica e costituzionale
italiana, spaziando dall’analisi
delle prassi del settennato co-
me garanzia della Costituzione
e rappresentanza dell'unita
nazionale alle rappresentazio-
ni e percezioni del Quirinale
nell’Ttalia democratica.

In sintesi, la struttura
bifocale non solo facilita la
comprensione del concetto di
settennato da una prospettiva
globale ma consente anche di
apprezzare la specificita e I'u-
nicita dell'esperienza italiana.

Giuseppe Mecca

Pierangelo BuonGiorNO
Imperatori mancati. Diritto e
potere nelle trame della dinastia
giulio-claudia

Roma, Castelvecchi, 2023, pp. 232
ISBN 9788868268596, Euro 20
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Questo saggio, dalla narra-
zione avvincente e dallo stile
agile e colto — come sugge-
risce I'autore fin dalle prime
righe dell’introduzione — non
vuole essere una «raccolta di
profili biografici», «ritratti
pilt o meno brevi di taluni»
Imperatori mancati, protago-
nisti dimenticati o sottova-
lutati della vicenda politica
della gens giulio-claudia, du-
rante i suoi quasi cento anni
di egemonia su Roma — dalla
battaglia di Azio del 31 a.C.,
che incorono Ottaviano come
primo Imperatore romano, fi-
no alla guerra civile del 69 d.C.
che segno la sua dissoluzione,
con il cd. "anno dei quattro
imperatori” dopo il suicidio
di Nerone. Non ¢ neanche,
troppo
«un’esposizione rapsodica sui

semplicisticamente,

rami collaterali di una dina-
stia» imperiale, attraverso le
controverse vicende familia-
ri, le congiure e gli intrighi di
palazzo, gli accidenti personali
dei primi cinque princeps ro-
mani, e dei loro discenden-
ti, affini e collaterali, poiché
quest’approccio alla
questione risulterebbe se non

anche

noioso, quantomeno privo di
una reale utilita storiografica e
scientifica.

Molto pitt audacemente, la
prospettiva dell’autore — che
fornisce in questo una prova
tangibile di notevole sensi-
bilita storica e senso critico,
non comune tra gli storici-
giuristi dell’antichita — & piut-
tosto quella «di raccontare la
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costruzione, e soprattutto la
distruzione, delle alternative
di successione “dinastica” al
potere imperiale lungo I'arco
di un secolo» particolarmente
ricco di colpi di scena impre-
vedibili e bivi inaspettati della
storia romana. La famiglia dei
Giulii e dei Claudii, con tut-
te le sue alterne vicende, «si
viene infatti a costruire su una
complessa ed accorta politica
di strategie matrimoniali»,
la cui origine affonda le sue
radici nella legislazione etico-
matrimoniale augustea, e che
diede «I’avvio al costruirsi di
un articolato coacervo di re-
lazioni familiari prima ancora
che politiche, il cui quadro si
complico a seguito dei nume-
rosi divorzi e successivi matri-
moni e del ripetersi, lungo pilt
generazioni, di tali pratiche
endogamiche», le quali fini-
rono, a loro volta, per intrec-
ciarsi inevitabilmente con la
questione spinosa, e ricchissi-
ma di contraddizioni giuridi-
che, della successione al trono
imperiale. Ed & qui che si ri-
vela il contributo davvero in-
novativo di questo lavoro, che
pone l'attenzione del lettore,
non tanto, o non soltanto, su
un insieme eterogeneo di uo-
mini destinati ad essere dei
«vinti della storia di Roma» —
«ossia coloro che, all’interno
della dinastia giulio-claudia,
non raggiunsero il principa-
to» — ma su quella ben piu
complessa <«intersezione tra
logica dinastica e anticamere
del potere, sulle aspettative

Librido

successorie dei singoli (talo-
ra di alcuni gruppi), e ancora,
forse soprattutto, sulle difficili
relazionitrale regole del dirit-
to romano e un potere che, per
sua natura, era non soltanto
intrasmissibile ma per certi
versi quasi impalpabile>».
Tutto questo spiega, allo-
ra, l'angolo di osservazione
prospettica scelto dall’autore
che, non a caso, quando si sof-
ferma su elementi biografici
della vita di questi Imperatori
mancati, non lo fa per sfoggio
di superba erudizione, ma per
far emergere con chiarezza
I'«identita giuridica di que-
sti personaggi, prima ancora
della valutazione politica delle
vicende che li interessarono>,
privilegiando «i profili giuri-
dici delle loro vite e delle loro
carriere», e combinando sa-
pientemente quella prospetti-
va esterna, relativa ai rapporti
con il potere pubblico, pil
attinente alla sfera pubbli-
cistica della loro esperienza,
con quella interna, relativa
alle relazioni familiari ed ai
rapporti interpersonali, pilt
tipicamente privatistici delle
loro vicende personali, fino a
cogliere le ragioni profonde
di taluni dei loro piu tragici
epiloghi. Diventa molto meno
casuale, ad esempio, che la vi-
cenda dell’accesso alla corona
imperiale dello stesso Augu-
sto (figlio adottivo di Giulio
Cesare) — colui che con il suo
operato gettera le basi di quel
«motore sotterraneo nella
costruzione delle successioni
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al potere "nuovo”» legato alle
ragioni del sangue come vessil-
lo —sitinga, fin dall’inizio, del
sangue innocente del giovane
Cesarione, erede biologico di
Cesare e ultimo faraone d’E-
gitto, fatto uccidere dai sicari
dello stesso Ottaviano, secon-
do le parole lungimiranti del
filosofo romano Ario Didimo,
semplicemente perché «non
¢ bene vi siano molti Cesari»,
ma tramutatosi in una <«chi-
mera» che perseguitera il pri-
mo princeps <per tutto il corso
della sua vita».

A loro volta, tra comples-
si giochi di potere, attentati
violenti, morti accidentali o
avvelenamenti, le dipartite
premature e i destini perso-
nali di molti di questi Impera-
tori mancati — come nel caso di
Druso e del figlio Germanico,
discendenti diretti di Augusto
— contribuirono a cambiare
inesorabilmente il corso della
storia romana, «condizionan-
do gli eventi anche sul medio e
lungo periodo» in maniera del
tutto inaspettata. Un esempio
paradigmatico, in una pro-
spettiva squisitamente giuri-
dica, appare quello di Tiberio
Gemello — figlio adulterino
dell'lmperatore Tiberio — la
cui ascesa al trono imperia-
le fu impedita dall’annulla-
mento del testamento redatto
dal princeps, poiché questi,
secondo Cassio Dione, «era
stato redatto da una persona
che non era in possesso delle
proprie facolta mentali» per-
ché affetto da insonnia, quan-

do in realta I'unica ragione
dell’annullamento da parte del
Senato era quella di garanti-
re strategicamente la stabilita
del potere nelle mani del pitt
affidabile Caligola — nipote
dell'Imperatore — riequili-
brando politicamente «il peso
dei componenti, vivi e defun-
ti, della famiglia imperiale».
Ultimo per tempo, in quanto
la sua vicenda chiude la narra-
zione, ¢ il destino infausto di
Britannico — figlio dell'Tmpe-
ratore Claudio — «cenere lie-
ve e triste ombra» dell’intera
dinastia giulio-claudia, che fu
vittima delle macchinazioni
della sua matrigna Agrippina
e del nipote del princeps Nero-
ne —'ultimo Imperatore della
gens — che dopo essersi impa-
dronito del potere con un’au-
tentica lesione del diritto
successorio imperiale, lo fece
avvelenare davanti agli occhi
attoniti dei suoi commensali,
per liberarsi definitivamente
di uno scomodo concorrente
al suo potere.

Per dirla con le parole di
Tacito, I'«ultimo sangue dei
Claudii [...] era stato versato
in sordina», come se oramai
quelle ragioni del sangue non
avessero quasi pit alcuna rile-
vanza determinante nella lotta
per il potere. Con il successivo
suicidio di Nerone nel '68 si
chiuse nel sangue, com’era co-
minciata, ’«eredita di un’in-
tera famiglia», consegnandosi
definitivamente la sua vicenda
alle tradizioni storiche roma-
ne della prima eta imperia-

le. E se naturalmente «non &
possibile tornare indietro ai
bivi della storia, ove il futuro
per forza di cose si biforca»,
e non ¢ neanche <«troppo le-
gittimo provare a immaginare
quale sarebbe stata — di volta
in volta — la scelta migliore»,
l'autore ha perfettamente ra-
gione nell’affermare che «vi
¢ forse almeno la necessita
di recuperare il senso di cia-
scuno di questi bivi», soppe-
sandone l'entitd, per <«avere
quantomeno la percezione di
cio che sarebbe potuto essere e
invece, per le tante ragioni che
trasformano il passato in una
selva inestricabile, non ¢é sta-
to», e domandandosi, senza
pretendere una risposta asso-
luta, «perché alcuni sentieri
non furono percorsi ed anzi
chiusi, dal fato o dall'uomo, al
passaggio della storia».
Andrea Raffaele Amato

Peter CanE, Harshan
KumarasiNnGHAM (eds.)
The Cambridge Constitutional
History of the United Kingdom

Cambridge, Cambridge University
Press, 2023, 2 voll.

ISBN 9781009277754, 9781108474214,
£160

Le trasformazioni costituzio-
nali in atto nel Regno Unito
dagli anni Novanta in poi non-
ché le recenti sfide — in primis
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quelle poste dalla Brewit, ovve-
ro l'uscita dall’'Unione Euro-
pea — hanno richiamato 1'at-
tenzione sullo studio della sto-
ria tra gli studiosi britannici
di diritto pubblico e di scienza
politica. I curatori dell’opera,
esponenti delle discipline ap-
penarichiamate, hanno percio
ritenuto utile dare corpo a un
progetto multidisciplinare per
cercare di capire «il modo in
cui i poteri pubblici sorgono,
sono ripartiti, esercitati e con-
trollati».

E appena il caso di ricor-
dare che in Gran Bretagna per
pitt di vent’anni non & stato
pubblicato alcun volume che
contenesse nel titolo la locu-
history,
oltre al fatto (ancor piu signi-

zione constitutional
ficativo) che da quarant’anni
non vi sono cattedre univer-
sitarie dedicate alla suddetta
materia. Tutto cio & una sicura
testimonianza del diminui-
to interesse della storiografia
britannica per il fenomeno
costituzionale, specialmente a
partire dal secondo dopoguer-
ra. La pubblicazione dei nu-
merosi saggi raccolti nei due
volumi della Cambridge Con-
stitutional History of the United
Kingdom ¢ quindi un evento
importante che rilancia lo stu-
dio ad ampio spettro della sto-
ria costituzionale britannica.
Per svariati aspetti, I'ope-
ra presenta alcune rilevanti
differenze rispetto agli studi
analoghi condotti nel passato.
Innanzitutto, essa si compo-
ne di saggi scritti da storici,
giuristi, e studiosi di scienza
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politica: un esito che discende
sia dall’approccio multidisci-
plinare al fenomeno costitu-
zionale sia dalla natura stessa
della costituzione britannica.
Gli autori propongono inoltre
lo studio storico del fenomeno
costituzionale in una prospet-
tiva britannica, superando co-
si I'impostazione tradizionale
incentrata sull’esperienza
inglese tra il Medioevo e I'E-
ta moderna, e nel contempo
ampliando I'arco temporale
sino a comprendere la fa-
se imperiale e coloniale, con
tutto cio che ne consegue in
termini di comprensione dei
rapporti rispettivamente tra le
varie componenti geografiche
del Regno Unito nonché tra il
centro e le periferie.

Rocco Giurato

D

Loris DE NarDI, Rocco GIurato
Una storia culturale del caso
fortuito

Pisa, Pacini, 2023, pp. 192
ISBN 9791254863114, Euro 19

«Puod il caso fortuito esse-
re considerato una risposta
antropologica  all’inspiega-
bile?». Attorno a questa do-
manda — tanto semplice nella
formulazione quanto intrin-
secamente complessa nelle
sue implicazioni concettuali
—ruotano le riflessioni oggetto
del breve ma splendido saggio

Librido

di Loris De Nardi — Académi-
co-Investigador del Centro de
Estudios Histéricos e Escuela de
Derecho dell’Universitad Ber-
nardo O'Higgins (Cile) — e
Rocco Giurato — Storico delle
istituzioni politiche dell’Uni-
versita del Salento (Ttalia) —
pubblicato dall’editore Pacini
nella prestigiosa collana Con-
temporary, patrocinata dalla
Fondazione di Studi Storici
“Filippo Turati”.

Il volume, ricchissimo di
spunti metodologici e que-
stioni antropologico-culturali
— con un taglio fortemente
internazionale ed interdisci-
plinare — cerca di tracciare
una tanto inedita quanto sor-
prendente <«storia culturale
del caso fortuito», e della sua
disciplina giuridica, intesa
dagli Autori quale vera e pro-
pria «risposta antropologi-
ca», «prodotto dell'irrequieta
curiosita dell’essere umano»
per la comprensione e il do-
minio dell'inspiegabile che
inaspettatamente ne sconvol-
ge il quieto vivere. Si spiega
in questo modo la scelta di un
approccio storiografico dia-
cronico dilunga durata, volto a
ricostruire una vicenda storica
che affonda le sue radici nelle
fondamenta mitico-religiose
del diritto delle prime civilta
mesopotamiche, e che arriva
progressivamente — in paral-
lelo all’avanzare delle con-
quiste tecniche e scientifiche
dell'umanita — fino alle pil
recenti codificazioni iberiche
e sudamericane della seconda
meta del secolo XIX, passando
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attraverso le categorizzazioni
del diritto romano giustinia-
neo, le decisioni delle Corti
della common law inglese e la
scienza giuridica ispanica in
Eta medievale e moderna. Un
itinerario avvincente che con-
duce il lettore ad affrontare
uno dei postulati fondamen-
tali della forma mentis umana,
«il suo essere biologicamente
programmato per non morire,
vale a dire comprendere 'am-
biente conil fine di prevedere,
quindi evitare, possibili peri-
coli».

Il punto di partenza della
riflessione sta nella definizio-
ne stessa di caso fortuito — e
nel suo naturale risvolto, la
forza maggiore — contrapposta
al suo rovescio, l'endiadi re-
sponsabilita-colpa, che con-
notaunitariamente la casualita
umana in senso stretto. A dif-
ferenza di quest’ultima, infat-
ti, la nozione di caso fortuito &
intrinsecamente polisemica,
capace di abbracciare feno-
meni molto diversi che vanno
dagli «eventi relazionati con
minacce di origine natura-
le (terremoti, inondazioni,
tempeste di neve o grandine o
sabbia, uragani, fulmini, ete.),
batteriologica (I'infermita fi-
sica a tutti i livelli), zoologica
(invasioni di storni, corvi,
cavallette, locuste, ratti, ecc.),
antropica (rapine, atto della
pubblica autorita, ecc.)», tan-
to di natura completamente
imprevedibile ed inspiegabile,
tanto di sempre maggiore pre-
vedibilita quanto piu avanza il

progresso scientifico e cultu-
rale dell'uomo. Nonsorprende
allora che «l’analisi storico-
giuridica presente in questo
saggio risulti particolarmente
approfondita sul versante cul-
turale e permette di dimostra-
re che il campo di applicazione
di questa categoria giuridica si
presenta nel tempo tanto pitt
limitato tanto piu nella so-
cietd si diffonde una cultura
scientifica empirica, che per-
mette di conoscere, quindi di
comprendere, i meccanismi
sottostanti a fenomeni natu-
rali altrimenti inspiegabili»,
e che con la «progressiva se-
colarizzazione della cultura e
la conseguente possibilita di
spiegare (quindi di prevede-
re, prevenire e governare) un
sempre maggior numero di
fenomeni naturali» si deter-
mini «una riduzione dell’am-
bito di applicazione del caso
fortuito». Questo & tanto pilt
evidente nel diritto dei popo-
li antichi: sumeri, babilonesi,
hittiti, assiri, israeliti o greci,
che finivano per attribuire ai
capricci divini il verificarsi di
fenomeni per loro inspiega-
bili ed incontrollabili, consi-
derando, allo stesso tempo, il
caso fortuito alla stregua di un
istituto di ius gentium, comune
indistintamente a qualsiasi ci-
vilizzazione.

Come suggeriscono cor-
rettamente gli Autori, lo
«studio dei "codici” prodotti
da queste antiche civilta per-
mette di apprezzare la natura
antropologica del caso fortuito

e dimostra che I’essere umano
sempre ricorse all’esonero di
responsabilita per disciplina-
re giuridicamente le conse-
guenze di tutti quei fenomeni
che per essere inspiegabili ve-
nivano attribuiti alla divinita e
proprio per questo siriteneva-
no impossibili da prevedere o
resistere». Con ’avvento della
scienza giuridica romana, for-
temente influenzata, in que-
sta materia, dalla cosmologia
pagana prima e dalla teologia
cattolica poi, il caso fortuito
viene costituito sotto forma di
categoria giuridica compiu-
ta, particolarmente fortunata
durante il Medioevo a causa
dell’incertezza che contrad-
distingueva i rapporti umani.
In particolare, nel Regno di
Castiglia e Leon il re Alfonso
X detto il Saggio, (1221-1284),
nella sua celebre legislazione
le Siete Partidas (1265), recepi
la concettualizzazione romana
senza sottoporla «a nessun
tipo di riforma, perché risul-
tava conforme con il dettato
delle Sacre Scritture, e con-
sentiva di sancire giuridica-
mente 'impossibilita dell’es-
sere umano di controllare gli
elementi naturali». Tuttavia,
con il progredire della scien-
za e della tecnica tra il XVIII
e il XIX secolo, questa «pa-
ternitd divina» comincio ad
essere messa in discussione
dalla dottrina giuridica ibe-
rica, che con il «progressivo
superamento del provviden-
zialismo» ed il parallelo moto
di «secolarizzazione del con-
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cetto», fini per teorizzare la
moderna nozione laica di caso
fortuito come viene discipli-
nata, ad esempio, nel Titolo
preliminare del Cadigo Civil de
la Republica de Chile del 1855,
Come sostengono cor-
rettamente gli Autori, infatti,
I'art. 45 del Codice civile cile-
no, da un lato «apri la strada
alla possibilita che la scienza
potesse spiegare le cause dei
terremoti; dall’altro, autorizzo
lo Stato a promulgare leggi ba-
sate sulle conoscenze scienti-
fiche per garantire standard di
sicurezza elevati nell’edilizia,
al fine di proteggere la popola-
zione dai danni causati da tali
eventi naturali». Simultanea-
mente a quanto avviene in ter-
ra di civil law, il caso fortuito
assume una non trascurabile
rilevanza anche nel sistema
del common law britannico, a
partire dalla nozione chiave di
act of God (atto diDio), cosico-
me viene elaborata dalla giuri-
sprudenza delle celebri Corti
centrali di Westminster lungo
tutto il Basso Medioevo, so-
prattutto in materia contrat-
tuale. E pure, sorprendente-
mente, tutto inizio a cambiare
radicalmente con [’avvento
dell’Eta moderna, e con il pro-
gressivo «inasprimento della
responsabilita (o liability)»
in caso di inadempimento
contrattuale, «lasciando cosi
un’impronta assai durevole
sul diritto inglese moderno,
tuttora percepibile». Il rife-
rimento ¢ alla nascita — nella
seconda meta del secolo XVII
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ad opera di Sir Henry Rolle
(1589-1656), nel celebre ca-
so Paradine . Jane (1647) — di
quella regola nota come abso-
lute liability, «secondo la quale
I'obbligo assunto per contrat-
to di eseguire la prestazione
(senza espresse pattuizioni in
senso contrario) non sarebbe
venuto meno nell’ipotesi di
caso fortuito», e mai piu ab-
bandonata dai giudici inglesi
neanche nell'emergenza cau-
sata dalla recente pandemia
da Covid-19. Molto si potreb-
be dibattere sul fondamento
culturale di questa regola, ma
alla fine bisogna arrendersi
all’idea, sostenuta con peri-
zia dagli Autori, secondo cui
siamo di fronte ad una regola
«che trova le proprie radici
esclusivamente nella cultura
giuridica inglese anziché in
altri sistemi, quali la morale o
la religione». Due esperienze
parallele ma profondamente
diverse, dunque, quella iberi-
ca e quella anglosassone, che
«hanno permesso di condur-
re il lettore per sentieri anco-
ra poco battuti» dalla storia
giuridica, aprendo pero, allo
stesso tempo, la strada a nuo-
vi studi di cui quest'indagine
<«non rappresenta un punto
d’arrivo, ma piuttosto un ini-
zio» fecondissimo in atte-
sa di essere proseguito. Non
possiamo fare altro allora che
associarci al proposito degli
Autori, «di fermarsi qui ed
accommiatarsi» per <ritro-
varsi in futuro», magari con
nuove avvincenti ricerche sul-
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le nozioni giuridico-antropo-
logiche di caso fortuito e forza
maggiore, approfondite dia-
cronicamente quali risposte
antropologiche all'imprevedi-
bile nei sistemi giuridici delle
piudiverse realta.

Andrea Raffaele Amato

Giandomenico DODARO
Giuliano Vassalli tra fascismo
e democrazia. Biografia di un

penalista partigiano (1915~
1 948)
Milano, Giuffre F. Lefebvre, 2022, pp.

402
ISBN 978882884.44.4.88, Euro 52

11 libro di Giandomenico Do-
daro & un contributo rilevante
alla storia della cultura pena-
listica novecentesca attraver-
so la biografia intellettuale
di Giuliano Vassalli sino alla
nascita della Repubblica e alla
Costituzione italiana. L’autore
aveva gia pubblicato unvolume
su Vassalli penalista partigiano
(2018) ma questo nuovo libro
offre, in maniera ampia e defi-
nitiva, I'immagine complessi-
va di un personaggio che & sta-
to giurista e politico di primo
piano, trale ﬁgure—chiave per
comprendere il difficile pas-
saggio dal fascismo alla demo-
crazia in Italia. Dodaro ha fatto
approfondita ricerca d’archi-
vio e ha potuto avvalersi de-
gli importanti Fondi Filippo
e Giuliano Vassalli acquisiti
dalla Biblioteca dell’'Univer-
sita di Milano-Bicocca; ha
reperito gli articoli (rari) che
Vassalli ha pubblicato durante
gli anni universitari quando
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era membro del Guf romano,
e dopo la caduta del fascismo
nei vari organi del partito so-
cialista. Emergono cosi aspetti
inediti riguardanti sia Vassalli
che molti altri penalisti italiani
della sua generazione.

Vassalli
la generazione che ha vissuto

appartiene al-

il travaglio esistenziale della
transizione dal fascismo al-
la Resistenza sino alle grandi
scelte del dopoguerra. Una
generazione, appunto, chia-
mata alla fine a decidere da che
parte stare, avendo di fronte
sfide difficili e delicate, com-
prensibili solo storicizzando
a fondo i contesti. Apparte-
nente ad una famiglia dell’alta
borghesia, figlio del civilista
Filippo, professore, avvocato
e “legislatore” di primissimo
piano, al centro di una formi-
dabile rete di relazioni sociali e
professionali, Giuliano godeva
di uno status indubbiamente
privilegiato negli anni della
formazione e del suo affac-
ciarsi all’attivita professionale
e accademica. Cio significa far
parte del contesto di un regi-
me che, pur non controllan-
do totalmente gli ambienti
universitari e professionali,
richiedeva nondimeno appar-
tenenza e formale adesione.
Lavicenda di Vassalli &€ compa-
rabile a quella di altri giovani
che hanno vissuto la complessa
situazione trala fine degli anni
Trenta e i primi anni Quaranta.
Ma proprio a cavaliere dei due
decenni il giovane penalista
inizierd a maturare le convin-

zioni ideali e politiche che lo
guideranno con grande corag-
gio nella fase resistenziale e
poi per il resto della sua lunga
e tanto prestigiosa militanza
politica e professionale.

Vassalli matura anzitutto
all’interno del suo lavoro scien-
tificoleidee sul principio dile-
galita, sull’analogia, sul potere
punitivo dello Stato legale fa-
scista che si distinguono dalle
posizioni dei corifei della pe-
nalistica di regime. Certamen-
te, il suo status favori questa
possibilitd di esprimere idee
— sempre nel circuito accade-
mico — per un diritto penale da
far restare (contro i Maggiore
o altri penalisti, per es. Biagio
Petrocelli) — ancorato alla tra-
dizione liberale-garantista, in
una dialettica interna alla pe-
nalistica e potendo superare i
concorsi per la libera docenza
e per l'ordinariato. Natural-
mente la cautela e il linguaggio
tecnico costituivano una forma
di riparo. Ma rimane in ogni
caso molto evidente I'impegno
di Vassalli per salvaguardare
la classica giustificazione di
stampo liberale del principio
diriserva dilegge.

Uno dei tanti meriti di que-
sto volume ¢ che, pur trattan-
dosi della ‘biografia intellet-
tuale’ di un giurista nella fase
di formazione e di maturazio-
ne, esso € anche una biografia
collettiva della penalistica ita-
liana trale due guerre. La parte
centrale del lavoro — i capitoli
da IT a V — offre uno spaccato
davvero originale, entra nelle

carriere, non solo di Vassalli,
ma di personaggi come Deli-
tala o, sul fronte ‘avverso’, di
una figura come quella di Giu-
lio Battaglini, apparentemente
‘minore’ ma in realta strategi-
ca nella costruzione ideologica
e nella divulgazione all’estero
del diritto penale fascista. 11
cap. IV ha la struttura di una
‘monografia’ sul tema cruciale
nel dibattito di fine anni Tren-
ta, fortemente influenzato da
quello che stava accadendo in
Germania, su analogia e le-
galita passando in rassegna le
diverse concezioni e proposte.

I libro, inoltre, acquista
credibilitd ulteriore dal fatto
che la ricostruzione delle vi-
cende che portarono Vassal-
li verso il partito socialista e
la fase resistenziale avviene
all'interno di una riflessione
che non puo né deve ignora-
re cid che era successo negli
anni immediatamente prece-
denti all'interno del regime,
mostrando, ancora una volta,
quanto sia importante 1’anali-
si storico-contestuale, basata
su un ampio corredo di fonti
e documenti, per giungere ad
un ritratto complesso ma mai
contraddittorio del penalista
romano.

L'ampia appendice do-
cumentaria che pubblica gli
articoli di Vassalli dal 1935 al
1946, apparsi in riviste come
“I Littoriali” o in “Roma fa-
scista” per arrivare dal 1944
all’”’Avanti!” o a "Socialismo”
rappresenta un ulteriore sup-
porto documentale per com-
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prendere in profondita il per-
sonaggio e il suo tempo.
Luigi Lacche

André GIpE
Il futuro dell Europa e altri scritti

Edizione e traduzione a cura di P.
Codazzi, T, Collani, Martina Della Casa
e P. Fossa

Macerata, Quodlibet, 2023, pp. 136
ISBN 9788822908353, Euro 12

André Gide (1869-1951), pre-
mio Nobel per la letteratura
nel 1947, & conosciuto soprat-
tutto per la sua vastissima ope-
ra letteraria; fondatore della
«Nouvelle Revue Francaise»,
ha attraversato i piu diversi
generi letterari. Ma Gide, in-
tellettuale tormentato e luci-
do, & stato un osservatore e un
critico della societa contempo-
ranea occupandosi di temi di
grande rilevanza: basti pensa-
re, per esempio, alla sua rifles-
sione sulla giustizia in “Ricordi
della Corte d’Assise” (1912).
Questo
curato, raccoglie per la prima

volumetto, ben
volta in italiano otto testi che
pubblicati tra il 1919 e il 1946,
rivelano la riflessione di Gide
sull’Europa, specie tra gli an-
ni Venti e Trenta. In essi I’A. si
interroga sui caratteri del vec-
chio continente, sul presente
ma soprattutto su «Il futuro
dell’Europa» (1923). Dopo la
drammatica vicenda della pri-
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ma guerra mondiale che aveva
diviso I'Europa e portato mi-
lioni di giovani a morire sui
campi di battaglia, il tempo
della ricostruzione dei rappor-
ti culturali internazionali sem-
brava annunciarsi. Si trattava,
secondo Gide, di una visione
dell’Europa immaginata come
insieme di identita diverse che
potevano essere pero concilia-
te nel contesto pilt ampio degli
interessi generali dell’Europa.
In particolare & la Germania la
nazione con la quale la Fran-
cia deve tornare a dialogare
nonostante la grande ferita
causata dalla guerra. Lo scrit-
tore francese € pertanto critico
verso il trattato di Versailles
che addossa alla sola Germania
la responsabilita del conflitto
e le cui conseguenze rendono
quantomai fragile la pace. La
cultura ¢ il terreno dal quale
riprendere il discorso “inevi-
tabile” tra i “fratelli nemici”
delle due nazioni. La ripresa
dei rapporti culturali appare
fondamentale. E dialogando
con personaggi come Ernst
Robert Curtius e, suo tramite,
con Thomas Mann che le rela-
zioni intellettuali tra le due na-
zioni sembrano poter ripren-
dere vigore.

Negli anni Trenta la deriva
autoritaria cambia il quadro
europeo. Gide, pur non vo-
lendo scendere al livello del
mero discorso politico, rivela
progressivamente le sue posi-
zioni verso il sistema sovietico
e il nazismo. Nel 1940 rompe
i rapporti con la prestigiosa
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rivista che aveva contribui-
to a fondare, perché diretta
da Drieu La Rochelle, ormai
compromessa con il governo
collaborazionista. Ancora nel
secondo dopoguerra ripren-
dera il dialogo con la Germa-
nia ritornando sulla necessita
di un avvenire culturale co-
mune. Sollecitato nel 1922 da
una rivista ginevrina sul futuro
dell'Europa, Gide scrive che
«[...] nessun paese d’Europa
puo piu aspirare a un progres-
so reale della propria cultura
isolandosi, né senza una colla-
borazione indiretta con gli altri
paesi; e che, tanto dal punto di
vista politico quanto economi-
co e industriale — insomma, da
tutti i punti di vista —1’Europa
intera corre verso la rovina,
se ogni paese d’Europa non
accetta di prendere in consi-
derazione altro che la propria
salvezza particolare» (pp. 62-
63).

Luigi Lacche

Dieter GRimm
Sovranita. Origine e futuro di un
concetto chiave

acura di G. Preterossi e O. Malatesta

Roma-Bari, Laterza, 2023, pp. 160
ISBN 9788858151990, Euro 18

Gia giudice costituzionale te-
desco ed accademico nell’am-
bito del diritto pubblico,
Dieter Grimm si dedica alla
ricerca del significato pro-
fondo delle questioni passate
e presenti, come dimostra in
Sovranita. Origine e futuro di un
concetto chiave. Il testo & stato
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di recente tradotto in italiano
da Olimpia Malatesta per 1'e-
ditore Laterza. Nell’Introdu-
zione, il curatore Geminello
Preterossi prende le difese
del concetto puro di sovranita,
rendendolo alieno dal cosid-
detto <«sovranismo», ovvero
da alcune interpretazioni stru-
mentali ed extra-scientifiche.
Va rammentato infatti, senza
stupore, che il termine au-
tentico & contenuto nella let-
teratura  filosofico-giuridica
e politologica da secoli fino
specificatamente nelle Carte,
come inserito gia nell’articolo
1 della Costituzione italiana.
Preterossi segnala lo stato de-
cadente di fatto della sovranita
odierna, poiché minata dagli
effetti negativi della globaliz-
zazione economica — e quindi
dalla tecnocrazia e dal neolibe-
rismo — con una conseguente
perdita di senso della politica.
Nonostante ripercorra diversi
fatti storici, Grimm specifica
che la finalita del libro & quella
«di richiamare alla memoria
la dipendenza dal contesto e la
versatilita del concetto di so-
vranita» (p. XVII). Motivo per
cui lo suddivide in tre capitoli:
“La sovranita nelle trasforma-
zioni della statualita”, “Svi-
luppo e funzione del concetto
di sovranitd” e “La sovranita
oggi”.

Grimm focalizza in pil
passaggi I'argomento a parti-
re dalle opere di Jean Bodin,
Ugo Grozio e Thomas Hobbes,
che hanno segnato indubbia-
mente la dottrina giuridica e la

scienza politica fino ai giorni
nostri. Nei vari concetti mo-
derni, la soyranita ha acquisito
il sinonimo di Stato, in quan-
to superamento concreto del
feudalesimo in favore di un
nuovo ordine basato sull’ unita
della nazione. Nasceva lo Stato
in quanto detentore del cosid-
detto monopolio della violen-
za, con un’acquisizione di una
personalita giuridica di unita
interna e con la potesta d'im-
perio nel diritto internaziona-
le, attraverso la delimitazione
territoriale in accordo con gli
omologhi vicini. Della sovra-
nitaé moderna, tuttavia, si di-
stinsero due tipologie: una pilt
rigida e circoscritta rappre-
sentata dagli Stati continenta-
li; un’altra di base liberale ed
estendibile rappresentata dal
covenant anglosassone. Dal-
la Rivoluzione francese e dal
bonapartismo si manifesto un
ulteriore cambio di paradigma
in Europa, poiché venivano
poste in discussione le monar-
chie dell’ordine vestfaliano da
societd che pretendevano un
allargamento di suffragio e un
rinnovato concetto di soyranita
di legittimazione popolare. Da
cio, nel Novecento europeo, si
contrapposero le filosofie di
Hans Kelsen e Carl Schmitt: la
prima in senso normativista, la
seconda in senso decisionista-
istituzionalista. In particolare,
secondo il pensiero schmittia-
no, il modello del Bund tede-
sco nel lungo periodo avrebbe
rivelato molteplici contraddi-

zioni e problematicita per la
tenuta della sovranita.

Grimm recepisce questo
patrimonio culturale e scien-
tifico, per ricercare il signifi-
cato primario del termine. Sul
piano del riconoscimento giu-
ridico, l'esistenza o 1'assenza
della soyranita non permette
mezze misure, diversamente
da punti di vista politologici
che si rifanno a contingenze
particolari, in primis le carat-
teristiche discriminanti della
potenza effettiva. Come noto,
acquisizioni e limitazioni di
soyranita avvengono a seguito
di vittorie o sconfitte belliche
e, quindi di controllo militare
ed economico dello spazio, ma
nei casi pit moderati, a seguito
di adesione a trattati interna-
zionali ed organizzazioni so-
«Indivisibilita» e
«illimitatezza» sono ulteriori

vrastatali.

connotazioni attribuite alla so-
yranita: nella contemporanei-
ta risulterebbero in conflitto
con le tendenze federalistiche
e universalistiche. Una volta
sottoscritti determinati trattati
da Stati contraenti, in automa-
tico vengono in gioco i «diritti
sovrani» nei confronti di enti
sovranazionali che intendono
la soggettivita non piu con-
chiusa territorialmente.
Occorre leggere il saggio
di Grimm anche alla luce della
sua esperienza presso la Corte
costituzionale federale (Bun-
desverfassungsgericht), dal 1987
al 1999, ovvero in un periodo
di importanti cambiamenti
come: la cosiddetta fine della
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Guerra fredda, l’'annessione
dell’Est alla Germania Ovest,
la nascita dell'Unione Euro-
pea. Si comprende che 1'auto-
re eviti quei percorsi analitici
che hanno operato un appiat-
timento del concetto di soyra-
nita. Il testo stimola qualche
riflessione aggiuntiva sul pre-
sente: 1'Unione Furopea non
ha raggiunto una maturita tale
da imporsi come <«Supersta-
to» federale o come confede-
razione. Da un punto di vista
giuridico, il carattere ibrido
dell’UE risulta lontano da una
possibile redazione di una
Carta costituzionale. Dunque,
anche il concetto di Costitu-
zione (materiale) rimarrebbe
legato a quelli di nazione, Stato
e soyranita. Tra Unione Euro-
pea e Stati membri si realizza
cosi una sorta di sovranita con-
divisa, in una competizione
nel rivestire un ruolo attivo
(soggettivitd) o passivo (og-
gettivita) delle varie questio-
ni, spesso confondendosi e
sostituendosi. All'interno del
quadro UE, uno Stato membro
non dovrebbe escludere 1'op-
zione di riservare un proprio
spazio di autonomia operativa
in quelle scelte che, anche se
d’indirizzo comune, potreb-
bero finire in contrasto con le
necessita e le volonta naziona-
li. L’autore pone uno sguardo
realistico al dila della semplice
interpretazione della norma
nell’ambito
di modifiche costituzionali a

scritta, poiché

seguito di richieste d’adatta-
mento, nei fatti «la perdita di
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sovranita conforme alla Costi-
tuzione & pur sempre perdita di
sovranita» (p. 95).

Mentre i concetti di popolo
e nazione tendono a legarsi a
quello di Stato, a comporre un
senso di appartenenza legata
all’'Unione Europea, vi & inve-
ce un nuovo modello di citta-
dinanza che supera le identita
storiche e territoriali origina-
rie. I cittadini dell'UE preten-
derebbero politiche di tutela
del loro nuovo status a pre-
scindere dallo Stato residente
di fatto. L’'UE andrebbe consi-
derata come un fenomeno ri-
sultante dalla globalizzazione:
cio non soltanto & dimostra-
to dall'unione doganale e dal
processo d'integrazione eco-
nomica liberoscambista, ma
anche da un cambio di men-
talita generazionale nel modo
di percepire la statualita. Per
la tutela di diritti individua-
li e collettivi o per la difesa di
interessi particolari, cittadini,
associazioni e istituzioni fanno
ricorso alla Corte di giustizia
dell’Unione

pur queste istituzioni abbiano

Europea. Sep-
struttura, efficacia e finalita
diverse, si nota che si agisce
anche presso la Corte europea
dei diritti dell'nomo del piu
Consiglio  d’Europa.
Grimm contesta inoltre le di-

ampio

scrasie arbitrali delle istituzio-
ni UE, nei casi strumentali del
regime Kompetenz-Kompetenz.
D’altro canto, le Corti co-
stituzionali hanno posto piut
volte riserve ai trattati, non
nascondendo di preferire un
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rafforzamento di competenza
ai rispettivi Stati, piuttosto che
il trasferimento ad istituzioni
UE: emerge quindi una nuova
categoria, quella dei «diritti
sovrani». Ulteriormente, si
ricorda che i diritti umani ri-
siedono gia nelle Costituzioni,
che altrimenti non otterreb-
bero il riconoscimento inter-
nazionale. Il compito costitu-
zionale principale di uno Stato
innanzitutto consisterebbe
nel tutelare la democrazia:
anch’essa diviene sinonimo
di sovranita, a fronte di scelte
tecnocratiche sovranazionali
che hanno escluso il consen-
so popolare come principio e
strumento imprescindibile di
legittimita. Nelle ultime pa-
gine, 1’autore non sottovaluta
la permanenza della sovranita
ri-pensata e contestualizzata,
nell’ambito delle odierne sfide
globali che coinvolgono anche
la struttura interna delle co-
munita nazionali. La volubilita
del diritto internazionale e gli
annessi rischi di strumentaliz-
zazione dovrebbero spingere
ad operare un realismo che tu-
teli gli interessi nazionali, ri-
spetto ad universalismi astratti
contenuti in alcuni trattati.
Grimm sottolinea quanto gli
Stati, nel loro esercizio, man-
tengano una propria integrita
sovrana, nonostante le spin—
te centrifughe interne da una
parte e i richiami a subordina-
zioni sovranazionali dall’altra:
sovrana ¢ quindi I'autodeter-
minazione dello Stato rispetto
agli omologhi ed agli enti in-
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ternazionali, cosi come rispet-
to alle dinamiche della societa
interna. Il giurista tedesco
vede con scetticismo i tenta-
tivi di

dell’ordinamento dell’'Unione

costituzionalizzazione

Europea, poiché non si & an-
cora raggiunta una maturita
democratica che, ad oggi, solo
gli Stati riescono a mantenere
nonostante la scarsa parteci—
pazione.

Pierpaolo Naso

H

Sebastian HArRTWIG
Recht oder Rhetorik?
Der Begriff der Wiirde im
verfassungsrechtlichen Diskurs
der Vereinigten Staaten

Titbingen, Mohr Siebeck, 2023 pp. 441
ISBN 9783161618468, Euro 124,

The brilliant and outstanding
Berlin dissertation, supervised
by Dieter Grimm, examines
dignity as a concept of Ameri-
can constitutional history and
contemporary law. Starting
from the profound methodo-
logical differentiation between
(American) dignity’s unsettled
legal nature (subjective right,
mere interest, paramount ide-
al, principle decision, ground
issue or good of its own kind)
and its unexplained mean-
ing (esp. in the constitutional
rhetoric and reasoning of the
Supreme Court), the author is
very precise to name the re-

search challenges concerning
dignity in past and present:
there is no sense in compiling
nominalistic ‘legal’ traces in
jurisprudence and literature;
instead, the dissertation prom-
ises (and keeps the promise)
to explore the diversity of the
term in its different contexts
of use. The monograph «Recht
oder Rhetorik?>» is thus a par-
ticularly fine example of the
functional advanced elabora-
tion of Koselleck’s approach
to historical semantics. The
source-rich and argumenta-
tively convincing presentation
is able to demonstrate how
the American constitutional
digni-
ty into specific «conceptual

discourses ‘harness’
networks» that vary widely
on their temporal and factual
contexts, and how each ‘lends’
dignity a character of its own.
With this aim of revealing the
embedding of dignity in typ-
ical clusters of meaning, Se-
bastian Hartwig manages to
make it quite clear that despite
of the conceptual ambiguities,
dignity is not used arbitrarily
nor reducible to a single core
meaning. This is all the more
convincing as the disserta-
tion is vividly aware of coun-
ter-experiences to dignitarian
treatment (humiliation, stig-
matisation, tyranny or slavery)
and their formative role for the
contexting of dignity in typical
clusters of meaning, too.

After the online of the
aforementioned historical ap-
proach has been presented in

the first chapter (pp. 1-9), the
second chapter (pp. 11-100)
traces the evolutionary aspects
of dignity in the historical
and  constitutional-political
American discourses from the
18" to the 20™ century. The
third chapter (pp. 101-304)
is devoted to dignitarian de-
velopments in the post-war
jurisprudence of the Supreme
Court. After the account of the
state constitutions’ use of dig-
nity in the fourth Chapter (pp.
305-322), the study turns to
the debates about the value and
nature of the term in constitu-
tional writing within the fifth
chapter (pp. 323-386), before
the final sixth Chapter (pp.
387-393) offers the author’s
own concluding reflections on
the meanings, functions and
future of the concept of digni-
ty in American constitutional
law. A carefully compiled bib-
liography and subject index
round off the excellent overall
impression.

To be very precise: Dignity
seems to have the historically
grown function to do ‘justice
to the law’ and the author can
praise himself of having done
‘justice to dignity’. This ap-
preciation also refers to the
mapping of contemporary
Supreme Court practice in re-
lation to human dignity: After
a brief reassurance about the
position and procedure of the
Supreme Court (pp. 104.-106),
the study turns to the 1940s
(pp- 127-304) as the caesura of
a significant rise in redressing
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to human dignity, be it as «in-
dividual dignity», «dignity of
man» or <human dignity>.
The scrutinised categories for
the inbetween- and post-war
renaissance of human digni-
ty in US constitutional law are
the standards of decency, the
pursuit of diversity, the mys-
tery of life, ordered liberty and
not mere charity. Thereby, Se-
bastian Hartwig's source-rich
analysis reveals a preference
for a collective singular use of
dignity, by which people are
addressed as human beings, be
they members of ethical mi-
norities, women, gay or queer
communities, religious con-
fessions, defendants in crim-
inal proceedings or recipients
of social benefits.

The most convincing as-
pect of Sebastian Hartwig’s
dissertation is the profound
and well argued finding,
that dignity lacks a certain,
commonly agreed legal con-
tent, and therefore regularily
emerges the ‘breaking edges’
of a legal system; it unfolds
strength,
when legal argumentation ex-

its argumentative

ceeds ordinary structures and
legitimisation beyond the le-
gal realm is sought, be it the
awareness of a historical po-
litical tradition, the belief in
fundamental moral values or
the reassurance of an interna-
tional consensus. Further re-
search on dignity in theory and
practice should build on this
key realisation: the redress to
dignity always indicates short-
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comings, inadequacies or even
deficiencies of legal systems
(or at least the risk of those).
Furthermore, the reviewed
title even manages to detect
collectivising usages of digni-
ty in the otherwise predomi-
nantly
range of dignity in the Amer-
ican constitutional discourse.

individual-protecting

The first is the section on state
dignity in regard to the single
states of the Union (pp. 294.-
299), and restricted to a state
immunity from suit under the
11" Amendment. The second
is the (allegedly!) collectiv-
ising (mis-)use of dignity as
(European)
subjection of the individual to
communities, which is con-
trasted with the liberal liberty
ideals of the American consti-

communitarian

tutional architecture (Harry V.
Jaffa, Raoul Berger and Guy E.
Carmi and also Neomi Rao, pp.
371-386). Such conservative
ambilvalences may have even
godfathered the latest carreer
of "American dignity’, comple-
mentary to the ‘America first’
rhetoric.

Last but not least, a mi-
nor critique must not be left
unspoken; it might be taken
for granted that even the most
brilliant dissertation cannot
deal with all relevant sources
on an exhaustive scale. Given
the repeatedly mentioned de-
cision Chisholm v. Georgia, 2
U.S. 419 (1793), though, it is
surprising that the expressive
dignity discourse of Histori-
cal American Newspapers is
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not mentioned. Accessible via
the database (https://infoweb.
newsbank.com) there
prominent presence of dignity
throughout the Boston Weekly
News-Letter of 28 April 1757,

is a

the New-Hampshire Gazette
(published as Supplement to
the New-Hampshire Gazette)
of 6 May 1757, in the Pennsyl-
vania Gazette of 15 April 1762
or in the New-York Mercury
of 12- December 1757, to name
exemplarily only a few. In any
case, the monograph <«Recht
oder Rhetorik?» should find a
broad readership and a favour-
able expert public.

Ulrike MiiRig

L

Martin LOUGHLIN
The British Constitution: A Very
Short Introduction

Oxford, Oxford University Press, 2023
(1*ediz. 2013), pp. 144,
ISBN 9780192895257, $ 12.99

Da quasi trent’anni, Oxford
University Press pubblica la
collana Very Short Introductions:
volumetti tascabili, concisi ed
efficaci, scritti da personalita
del mondo accademico al fine
di offrire a un pubblico non
necessariamente specialisti-
€O una panoramica su svariati
temi e argomenti. Non poteva
mancarne uno dedicato al-
la costituzione britannica. Il
vuoto & stato colmato nel 2013
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grazie a Martin Loughlin, pro-
fessore di Public Law presso
la London School of Economics
and Political Science, ma le tra-
sformazioni della costituzione
britannica occorse durante gli
ultimi dieci anni hanno indot-
to I’A. a rivisitare in pitt punti
il testo per approntarne una
seconda edizione.

La proposta interpretativa
di Loughlin scaturisce dal fat-
to che la costituzione britan-
nica si fonda su un insieme di
valori e pratiche tradizionali
la cui esistenza e normativita
sono certe, ma continuamente
messe in discussione a partire
dagli anni Settanta del secolo
scorso. Il retaggio costituzio-
nale britannico, composto di
«intese tacite», cioé regole
fondamentali create nel tempo
dall’azione dell’élite politico-
istituzionale, & stato negli ul-
timi cinquant’anni oggetto di
approfondite riflessioni teori-
che nonché di tentate riforme.
Teorici e attori politici hanno
sovente auspicato 'adozione di
una carta costituzionale scrit-
ta, una soluzione che sembra
incontrare il favore dell’A. —
segno evidente del suo sguar-
do critico sulle ambiguita che
caratterizzano la costituzione
britannica — e che tuttavia ri-
mane inattuata.

Come rileva Loughlin, la
modernizzazione  costituzio-
nale, benché desiderata e in
una certa misura realizzata dai
partiti politici (specialmen-
te dal Labour Party tra gli anni
Novanta e Duemila del secolo

scorso), € stata invece prodotta
per lo pilt dai processi d’'in-
tegrazione del Regno Unito
nell’'Unione Europea e soprat-
tutto dalle frequenti pronunce
del potere giudiziario in ma-
teria di diritti fondamentali.
I che, sostiene I'A., & indice
diun conflitto emergente tra il
governo e la magistratura.
Rocco Giurato

M

Shane MArTIN, Kaare W. STRoM
Legislative Assempblies

Oxford, Oxford University Press, 2024,

Pp- 432
ISBN 9780198890829, Euro 42,55

Ora, come in passato, le as-
semblee legislative delle so-
cietd democratiche sono chia-
mate ad affrontare due sfide
cruciali: quella della capacita
istituzionale (institutional ca-
pacity) e quella della respon-
sabilita verso i propri elet-
tori  (popular accountability).
Ovvero — per dirla con James
Madison, citato nell'incipit
dell’opera — le sfide della “fe-
delta all’obiettivo [...], che &
la felicita del popolo” e della
“conoscenza dei mezzi” per
realizzarlo. Guardando a que-
ste sfide, Shane Martin e Kaa-
re W. Strom — rispettivamente
University of Essex e Universi-
ty of California — esaminano le
assemblee legislative in 68 dei
paesi democratici pitt popolosi

al mondo, dalla Finlandia alla
Papua Nuova Guinea, dall’Ar-
gentina allo Zambia. Attraver-
so undici capitoli improntati
ad un’analisi empirica e 1'uso
di una notevole mole di dati e
tabelle, gli A. confrontano le
caratteristiche istituzionali e le
procedure dei parlamenti nei
paesi considerati, valutandone
il rilievo per le sfide citate, che
fungono da direttrici dell’ope-
ra.

Identificano, inoltre, sulla
scorta dei rapporti tra i prota-
gonisti delle assemblee legi-
slative, tre modelli distinti di
assemblea, che accompagnano
il lettore nello sviluppo dell’a-
nalisi: 'assemblea dei membri,
strutturata per dare priorita
agli interessi dei componen-
ti della stessa; 'assemblea dei
leader, concepita in funzione
delle figure politiche di primo
piano; e 'assemblea degli eletto-
ri, nella quale sono questi ulti-
mi ad esercitare un’influenza
diretta e immediata sulle deci-
sioni politiche.

Sulla base dei dati presen-
tati, nei capitoli finali del vo-
lume, gli AA. prima elaborano
un indice per ciascun modello
di assemblea e valutano, sulla
base di tali indici, ciascun par-
lamento; poi affrontano il tema
del ricambio nelle assemblee
legislative e dellarielezione dei
membri; per concludere di-
scutendo le tendenze e le pro-
spettive nelle assemblee legi-
slative contemporanee, non-
ché la minaccia rappresentata
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dal c.d. democratic backsliding
per queste istituzioni.
Giacomo Menegus

Antonello MATTONE, Mauro
Morerr, Elisa SieNori (a cura di)
La Riforma Gentile e la sua
eredita

Bologna, il Mulino, 2023, pp. 439
ISBN 9788815386984, Euro 40

Questo volume aiuta ad au-
mentare la nostra compren-
sione della riforma scolastica
€ universitaria intrapresa in
Italia durante i primi anni del
governo fascista, sotto 'egida
del ministro Giovanni Gen-
tile. La riforma, incarnata dal
regio decreto del 3o settem-
bre 1923 n. 2102, ha segnato
profondamente il percorso
dell'istruzione  universitaria
italiana, influenzandola per
oltre quarant’anni, e rappre-
senta un unicum nella storia
dell'istruzione italiana, un
tentativo irripetibile di rior-
ganizzazione organica del si-
stema scolastico, dalla scuola
d’infanzia all’'universita, sotto
una visione politico-culturale
e pedagogica coesa. La sua re-
alizzazione fu resa possibile
grazie al regime di pieni poteri
accordati al governo Mussoli-
ni, che permise di imporre la
riforma eludendo il dibattito
parlamentare.

I1 libro non si limita a de-
lineare gli aspetti storici e pe-
dagogici della Riforma Gentile,
ma approfondisce anche le sue
estese ripercussioni sull'inse-
gnamento universitario, esa-
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minandone la qualita e le dif-
ficolta di attuazione.

La prima parte dell’opera
si concentra specificamente
sull’analisi generale della Ri-
forma Gentile, presentando al
lettore una panoramica com-
pleta della sua genesi, del con-
testo ideologico di inserimen-
to e dei dibattiti storiografici
che ancora oggi la circondano.
Attraverso gli sguardi esperti
degli autori, emerge come la
riforma, sebbene fosse stata
accolta come <«la pin fascista
delle riforme», affondasse le
sue radici in una continuita
con le politiche della Destra
liberale, precedenti all’ascesa
del fascismo.

La seconda sezione del li-
bro & dedicata specificamente
agliimpatti della Riforma Gen-
tile sui vari ambiti disciplinari,
spaziando dai settori classici
e giuridici a quelli scientifi-
ci e ingegneristici. Attraverso
dettagliati studi di caso, questa
parte evidenzia il tentativo del -
la riforma di elevare il livello
qualitativo dell’insegnamento
universitario, nonostante le
resistenze incontrate.

La terza e ultima sezione
del volume si addentra in alcu-
ni dei problemi specifici legati
all’attuazione della Riforma
Gentile, come 1'opposizione
studentesca e le questioni ri-
guardanti la ricerca negli ate-
nei minori. Attraverso questa
analisi, si comprende come le
ambizioni della riforma abbia-
no dovuto confrontarsi con la
realtd del contesto accademico
e sociale italiano dell’epoca,
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rivelando la complessita e le
sfide della sua implementa-
zione.

In definitiva, i saggi raccol-
ti nel volume offrono nel det-
taglio una visione del profondo
impatto della Riforma Gentile
sulla cultura e sulla societa ita-
liana e al contempo sottoline-
ano anche la complessita delle
sue eredita.

Giuseppe Mecca

Guido MELIS
Dentro le istituzioni: idee,
giudizi, critiche e proposte

Bologna, il Mulino, 2023, pp- 240
ISBN 9788815387820, Euro 24

Guido Melis ci ha abitua-
ti a guardare alle istituzioni
dall'interno per capire effet-
tivamente come funzionano. Il
metodo diricercadi Melis & in-
centrato tra l’altro sull'inven-
zione di percorsi eterodossi e
sulla “mescolanza delle carte”.
A questa metodologia sono ri-
conducibili anche i due volumi
pubblicati nel 2023: Governare
dietro le quinte, curato da Melis
con Alessandro Natalini (cfr.
scheda di lettura pubblicata in
questo stesso numero), eilvo-
lume qui segnalato.

In particolare, Dentro le
istituzioni € una raccolta eclet-
tica «strutturalmente aperta,
suscettibile di molte future
integrazioni» (p. 8). Attraver-
so un approccio che l'autore
stesso definisce <«abbastanza
casuale», Melis intreccia te-
stimonianze, giudizi, analisi e
interpretazioni, offrendo uno
spaccato vivido e personale
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della storia istituzionale dell'T-
talia tra la meta dell’Ottocento
e igiorni nostri.

Con maestria 'autore di-
mostra la sua capacita di apri-
re vecchi libri, compulsare
raccolte di riviste, memorie,
diari, e documenti d’archivio,
in un tentativo di riportare alla
luce reperti della storia istitu-
zionale che potrebbero altri-
menti restare oscurati. Ne vie-
ne fuori un inventario aperto e
non sistematico e il desiderio
di stimolare il dialogo tra testi
e contesti diversi.

[1libro & articolato in undi-
ci capitoli tematici (I. Le leggi,
II. 1l Parlamento, III. I ministri,
IV. L'organizzazione, V. Il fun-
zionamento, VI. Il personale, VII.
Iluoghi, VIII. La lingua, IX.I con-
ti: il controllo della Ragioneria, X.
Il libro dei sogni: l’eterna riforma
mai fatta, XI. Pensieri proposte e
idee) corredati da piccole in-
troduzioni che fungono da gui-
da per il lettore che deve ap-
procciarsi a centinaia di brani
estrapolati dai propri contesti.
Lascelta diporrel'accento sul-
le esperienze individuali, i vis-
suti e i frammenti di memoria
contribuiscono a rendere il
testo accessibile ad un ampio
pubblico.

Giuseppe Mecca

Guido MkLs, Alessandro
NataLini (a cura di)
Governare dietro le quinte.
Storia e pratica dei gabinetti
ministeriali in Italia 1861-2023

Bologna, il Mulino, 2023, pp. 202
ISBN 9788815386816, Euro 20

Questo volume & uno dei ri-
sultati pregevoli di un ampio
progetto che ha messo al cen-
tro un aspetto fondamentale
del governo delle istituzioni:
il ruolo dei capi e degli uffici
di gabinetto nella storia ita-
liana, dalle origini al presente.
«Governare dietro le quinte»
¢ diventato un ricorrente mo-
do di dire per “svelare” quella
dimensione — visibile per lo
pilai soli addetti ailavori—del
funzionamento del governo e
degli snodi di coordinamento
tra i ministri e che hanno un
peso rilevantissimo per la sto-
ria politico-amministrativa. Il
libro segue ad uno precedente
del 2019 (a cura di Melis e di
G. Tosatti), su Il potere opaco. I
gabinetti ministeriali nella sto-
ria d'Ttalia (il Mulino) e mette
insieme dati e analisi qualita-
tiva. Si tratta di conoscere an-
zitutto chi sono e chi sono stati
i "gabinettisti” nell'esperienza
italiana, in base a origini fami-
liari, studi, incarichi, tipidile-
game con la politica. L'analisi
si avvale anche, per l'eta con-
temporanea, di un approccio
innovativo che ha preso corpo
grazie a 4,0 interviste di un’o-
ra e mezza, in video, realizzate
professionalmente, ad altret-
tanti protagonisti della storia
recente dei gabinetti.

Si tratta di un lavoro mol-
to ampio e difficile per cercare
di ricostruire pit di un secolo
e mezzo di esperienze attin-
gendo ad una grande mole di
documenti, spesso inediti. Cio
ha anche permesso di deline-

are non solo il fenomeno in
generale ma anche di “isolare”
le carriere di molti personag-
gi, pitt 0 meno noti, che hanno
“professionalizzato”  questo
ruolo strategico, mostrando
anche 'esistenza di un gruppo
relativamente stabile e omoge-
neo dal punto di vista culturale.
I governi passano ma non po-
chi capi di gabinetto conserva-
no la posizione ai vertici degli
uffici di staff dei ministri. So-
no magistrati, alti funzionari
(prefetti, diplomatici, milita-
ri), che offrono la loro speci-
fica expertise e contribuiscono a
dare sostanza e professionalita
alle attivita politiche-ammini-
strative e soprattutto legislati-
ve all’interno del sistema del
“governo legislatore”.

II volume, dopo lintro-
duzione dei curatori, & diviso
in cinque capitoli. Il primo
cap. esamina gli uffici di staff
dei ministri in prospettiva
comparata (F. Di Mascio e G.
Francisci), il secondo analizza
i gabinetti ministeriali dell’l-
talia liberale e fascista. La fase
dello Stato liberale pone pro-
blemi ricostruttivi e delinea
gli albori dell’organizzazione
amministrativa dei ministeri.
I gabinetti sono ancora poco
presenti e si confondono spes-
so con le segreterie personali
dei ministri. E’ durante il fa-
scismo che i gabinetti hanno
assunto una maggiore stabilita
ed evidenza ma appaiono an-
cora subordinati alle direzioni
ministeriali. Risulta difficile
individuare una linea prede-
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terminata e omogenea nella
selezione dei collaboratori
dei ministri. Il terzo cap. stu-
dia i gabinetti nella cd. Prima
Repubblica (G. Melis) sino al
1994, e mostra gli elementi di
discontinuita e di innovazione
rispetto al periodo precedente.
Si tratta di una fase decisiva —
articolabile in sottofasi — che
ha fatto dei gabinetti, per una
pluralita di ragioni, una com-
ponente fondamentale del
sistema di governo. Qui emer-
gono le carriere di personaggi
che, provenendo soprattut-
to dalle magistrature, hanno
svolto un ruolo di “supplenza”
della giovane classe politica
non sempre dotata di una soli-
da cultura amministrativa. In-
fine i capitoli 4 e 5 prendono in
esame i caratteri, le dinamiche
e i cambiamenti pitt recenti
sino all’attualita (A. Natalini),
anche con una indagine proso-
pografica che puo avvalersi di
unavasta e specifica documen-
tazione.

Luigi Lacche

Antonella MENICONI,
Francesco Sopbpu, Giovanna
Tosarti (a cura di)
Mescolare le carte e la storia:
come si studiano le istituzioni.

Saggi per Guido Melis

Bologna, il Mulino, 2023, pp. 375
ISBN 9788815382351, Euro 3o

I1 volume raccoglie gli atti del
convegno, tenuto a Roma nel
2021, in onore di Guido Me-
lis. 11 titolo riflette I'approccio
di Melis alla ricerca storica,
che combina lo studio analiti-
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co di documenti e archivi (“le
carte”) con nuovi metodi sto-
riografici (“la storia”) per lo
studio delle istituzioni. Questa
metodologia consente di esa-
minare un’istituzione da vici-
no e di studiarne i meccanismi
piuinterni.

La prima parte del libro
(La storia delle istituzioni: uno
studioso, un possibile percorso
di ricerca), con i saggi di Sabi-
no Cassese, Luigi Berlinguer,
Mario Caravale e Marina Gian-
netto, & un bilancio sullo stato
di salute della storia delle isti-
tuzioni e sul contesto storio-
grafico in cui Melis ha operato,
evidenziando la sua capacita di
innovare gli studi.

La seconda parte (Gli studi
sulla storia delle istituzioni in
TItalia: temi e prospettive) si ad-
dentra nelle specifiche aree di
ricerca che sono state dissoda-
te dal lavoro di ricerca di Melis
e poi coltivate da altri studiosi.
Vi sono approfondimenti sulle
istituzioni dell’etd moderna e
contemporanea (Marco Me-
riggi); sulla storia del Parla-
mento (Francesco Soddu); sul-
la storia dell’amministrazione
(Giovanna Tosatti); sulla storia
delle istituzioni giudiziarie
(Antonella Meniconi);
istituzioni del welfare (Michela
Minesso); sulle istituzioni del

sulle

fascismo (Leonardo Pompeo
D’Alessandro); sulla statistica
(Dora Marucco); sull’approc-
cio prosopografico (Fernando
Venturini).

La terza parte (La storia
delle istituzioni: il cantiere delle
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ricerche) offre una panoramica
delle ricerche in corso e del-
le potenziali aree di sviluppo
futuro. Gli studiosi, France-
sco Bonini, Sandro Guerrieri,
Francesco Di Donato, Angela
De Benedictis, Giovanni Fare-
se, Pasquale Beneduce, Ales-
sandro Natalini, Stefano Vitali,
offrono prospettive aggiuntive
e indicano nuovi cantieri ri-
spetto ai campi di ricerca col-
tivati da Melis.

La quarta parte (La storia
delle istituzioni: identita e conta-
minazioni) evidenzia I'impor-
tanza di un dialogo tra storia
delle istituzioni e altre disci-
pline come la storia del dirit-
to (Mario Ascheri e Bernardo
Sordi), la storia delle dottrine
(Luca Scuccimarra), la lin-
guistica (Michele Cortelazzo),
il diritto amministrativo e la
scienza dell’amministrazione
(Marcello Clarich), la storia
economica (Daniele Felisini)
e l'organizzazione degli isti-
tuti culturali (Madel Crasta).
L’interdisciplinarieta emerge
come elemento chiave per una
comprensione pilt profonda e
articolata delle istituzioni nel
loro sviluppo storico.

Uno degli aspetti pitt in-
teressanti del volume & la ca-
pacita di mescolare diversi
approcci € prospettive, crean-
do un dialogo costruttivo tra
le “altre” discipline. Infine,
il volume non solo celebra il
contributo accademico di Me-
lis ma riflette anche sulla sua
eredita culturale.

Giuseppe Mecca
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Marco Emanuele OMES
La festa di Napoleone.
Sovranita, legittimita e sacralita
nell’Europa napoleonica, 1799~

1815

Roma, Viella, 2023, pp. 380,
ISBN 9791254693247, Euro 35

I1 volume analizza — con pecu-
liare attenzione e riferimento
all’area, ed al contesto, fran-
cese, italiano e spagnolo — un
aspetto — mnon ascrivibile a
quelli piu battuti e frequentati
in storiografia — della impo-
nente stagione napoleonica
ovvero il complesso apparato
costituito dalle feste che ven-
nero volute, ispirate, ideate e
realizzate dal grande corso e
dal suo entourage. Si tratta di
una prospettiva di indagine di
indubbio interesse che per-
mette di illuminare —ancora —
e contribuire a comprendere —
ulteriormente — 'amplissimo
perimetro— geograﬁco, storico
e concettuale — di una eta che
ha avuto la forza di cangiare
— ed innovare, assai spesso —
profondamente (tra l'altro) la
storia, la cultura, la politica, le
istituzioni e il diritto europeo,
e non solo.

I sette capitoli in cuil’ope-
ra risulta strutturata intendo-
no indagare - in primo luogo —
le celebrazioni ‘civili’- richia-
mandone tipologie e peculia-
rita (cap. 1), soffermandosi sul
ruolo di funzionari e burocrati

investiti del gravoso incarico
di organizzare, dirigere e mo-
dellare un novello esprit public
(cap. II) e rendendo, quale
studiato risultato, l’immagine
del potere —dai mille e pi1 vol-
ti — nelle sue plurime rappre-
sentazioni (cap. I1I). I capitoli
IV e V —invece — rimarcano il
ruolo — non irrilevante — reci-
tato dagli ecclesiastici—tramiti
insostituibili per favorire la
sacralizzazione di quel pote-
re — mentre gli ultimi due ap-
paiono dedicati — rispettiva-
mente — all’esercito (cap. VI)
ed alla massoneria (cap. VII),
a loro volta in grado di fornire
ulteriori forme di celebrazione
di Napoleone. Quest'ultimo &
presentato—o meglio vuol pre-
sentarsi — nelle vesti di con-
dottiero invitto, formidabile
stratega, novello Giustiniano,
eroe mitico, sovrano benevo-
lo, padre della Patria, Santo.
Giova — infatti — rammemo-
rare che un — fondamentale in
materia — decreto del febbraio
1806 nell’organizzare, e (ri)
ordinare, il calendario festivo
introduceva quale grandiosa
festivita annuale il giorno del
15 agosto, autentica data scol-
pita nel marmo della gloria in
quanto fatta coincidere con il
genetliaco dell'Imperatore, il
ristabilimento della religione
cattolica per effetto del Con-
cordato, la festa dell’Assunzio-
ne nonché — ecco il (prodigio-
s0) noyum —il giorno dedicato a
S. Napoleone. Il che consenti-
va— con inarrivato virtuosismo
— di tenere insieme la dimen-

sione privata e quella pubblica
— che si immedesimavano — e
pure il mondo civile e 1'uni-
verso religioso, arricchito di
un'inedita figura devozionale.
A richiamare I'attenzione — e
(lo confesso) 'ammirazione -
del lettore & la capacitd — una
volta ancora — di Napoleone
di (contribuire a) edificare la
propria leggenda personale, in
una colossale — e perfettamen-
te pianificata — operazione di
edificazione del proprio mito,
destinato a sopravvivere an-
che alla inevitabile (e umana)
sconfitta. Questa — in effetti,
forse —la sua vittoria pitt gran-
de: I'essere ancora — sempre —
sulla scena.

Saverio Gentile

P

Lorenzo PaciNoTTI
L'ingranaggio della
cittadinanza sociale. Il Welfare
State britannico tra National
insurance e National health
seryice

Milano, Giuffre, F. Lefebvre, 2023, pp.
XLV-358
ISBN 9788828859901, Euro 56

Un bel libro sulla "gloriosa”
parabola del Welfare State bri-
tannico, che & anche la pa-
rabola dell’amministrazione
statale attraverso la quale si &
data concretezza alla prodi-
giosa rivoluzione universali-

sta dei diritti. 11 Welfare State
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britannico ha segnato, infatti,
il passaggio fondamentale dai
paternalismi assicurativi, e le
politiche autoritarie antide-
mocratiche, del continente
europeo alla rimozione degli
ostacoli che impediscono di
fatto non solo liberta ed egua-
glianza degli individui ma an-
che il conseguimento del bene
comune. La chiave di accesso &
lingranaggio della cittadinanza
sociale le cui radici si trovano
nelle innovazioni introdot-
te dal 1905 e nel principio del
national minimum. Il punto di
arrivo ¢ il National Health Ser-
vice, la concreta manifestazio-
ne della solidarieta che ha dato
accesso ad un concetto nuovo
di salute inteso come il com-
pleto benessere fisico, mentale
e sociale, universale e gratuito.

Le strutture amministra-
tive sono cresciute insieme
ai diritti, ma sono diventate
sempre pit complesse finendo
per alimentare principalmente
sé stesse. La complessita del-
la macchina amministrativa
occulta le inefficienze che ha
contribuito a produrre e cosi
la solidarietd va in crisi a van-
taggio della concorrenza. Ep-
pure il tema dell'universalita
dei diritti  tra i pit importanti
proprio perla tenuta degli Stati
nazionali, che si legittimano
in quanto capaci di proteggere
e garantire i diritti dei pro-
pri cittadini, a cominciare dai
diritti sociali che sono il pre-
supposto per l'effettivo eser-
cizio degli altri diritti, civili e
politici. Il peccato originale
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dello Stato sociale e giuridi-
co, ed & l'assenza del coinvol-
gimento dei cittadini perché
non basta lo Stato, con la sua
amministrazione, che non &
onnipotente. Lo sapeva bene
Beveridge, il padre del Welfare
State, che ragionava in termini
pluralistici e al quale l'autore
suggerisce di tornare per ri-
pensare il welfare e probabil-
mente anche la cittadinanza
sociale.

Monica Stronati

Adriano PROsPERI
Inquisizioni

Macerata, Quodlibet, 2023, pp. 776
ISBN 9788822906601, Euro 32

Proprio nella Premessa del
poderoso volume di pit di 700
pagine & detto con chiarezza
che cosa traviamo al suo inter-
no: dopo l'inedito Introduzione.
Alle origini della coscienza, gli
scritti raccolti nel volume «so-
no dedicati a episodi e figure
della storia dell’intolleran-
za nei secoli dell’epoca che si
suole definire moderna, quella
segnata dai conflitti di reli-
gione che ebbero i loro fulcri
nella cosiddetta “"reconquista”
spagnola e nella Riforma pro-
testante» (p. 12).

Il filo rosso che tiene in-
sieme il volume & riferito alle
origini della storia della co-
scienza, avvisa Prosperi, per-
ché seppure dalle origini la
Chiesa cristiana ha praticato
la confessione dei peccati, che
Pietro poteva rimettere per il
potere conferitogli da Gest,
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¢ solo dal Medioevo che I'in-
quisizione avvio la sua opera.
Quello fu il momento della
prima fondamentale distinzio-
ne trala confessione, riferita al
foro interno, e I'Inquisizione
che divenne subito Tribunale
di foro esterno per cercare I'a-
biura degli accusati di eresia,
magia, stregoneria.

Una distinzione impor-
tante, come ha ricordato gia
da tempo Paolo Prodi nella
sua Storia della giustizia, per-
ché & solo quando nella Chiesa
emerge l'azione del Tribunale
dell'inquisizione, con proce-
dure e conseguenze ben evi-
denti dal punto di vista mate-
riale e sociale, che chiarisce
ancora meglio quanto il foro
della coscienza fosse invece
interno, ovvero legato prima di
tutto alla propria consapevo-
lezza delle colpe.

Una questione di coscien-
za, quella coscienza che Pro-
speri ciindica essere comparsa
per la prima volta nelle lettere
di Paolo come parola di origine
greco-antica e come immagine
(p. 14) e che poi il cristiane-
simo ha ricondotto al legame
forte e privato del proprio rap-
porto con Dio. Vero & che Dio
¢ giudice infallibile a cui nulla
sfugge ma altrettanto vero &
che il buon cristiano soffre gia
in coscienza per i suoi pecca-
ti. La Chiesa ha costruito su
questo livello interiore il suo
spazio di ‘'monopolio giuridi-
co’ distinto dai poteri pubblici
e dallo Stato e solo nel 1520 si
comincid a vedere trattata la
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‘liberta di coscienza’ nel libro
di Martin Lutero La liberta del
cristiano.

Quasi paradossale puo
sembrare, dunque, che pro-
prio in quel torno di anni in-
vece le procedure e il modello
della Santa Inquisizione ro-
mana passarono ad influenza-
re tutta la giustizia pubblica di
allora, torcendo la repressione
della criminalita anche bassa
verso la categoria del dissen-
so politico e della violazione
dell’autorita danneggiata ben
oltre la semplice recrimina-
zione tra privati accertata da
un giudice terzo. Ne nacque il
processo inquisitorio e la sem-
pre piu spiccata autonomia
della criminalistica.

Si tratta dunque di un vo-
lume che rimanda a uomini e
istituzioni  dell’inquisizione
ecclesiastica e che dice molto
sugli accusati di dissenso, uo-
mini e donne considerati non
rispettosi dei dogmi della fede
in primis, ma non solo, oltre
che dei cambiamenti interve-
nuti nella Chiesa stessa che ha
aperto i suoi archivi agli stu-
diosinon da troppo, in fondo.

Ninfa Contigiani

R

Santi Romano
Lo Stato moderno e la sua crisi.
Saggi costituzionali 1909-1925

Macerata, Quodlibet, 2023, pp. 168
ISBN 9788822906502, Euro 18

Dopo aver ripubblicato nel
2018 Lordinamento  giuridi-
co e nel 2019 Frammenti di un
dizionario giuridico, la collana
Tus di Quodlibet ristampa al-
tri sei saggi di Santi Romano
(1875-1947) che coprono un
arco temporale di sedici anni:
Lo Stato moderno e la sua cri-
st (1909); Sui decreti-legge e lo
stato d’assedio in occasione del
terremoto di Messina e di Reggio
Calabria (1909); I caratteri giu-
ridici della formazione del Regno
d'ltalia (1912); Oltre lo Stato
(1917); Di una particolare figu-
ra di successione di Stati: a pro-
posito dell’annessione di Fiume
(1925); Osservazioni sulla com-
pletezza dell ordinamento statale
(1925).

Romano & stato senza alcun
dubbio una delle figure che
ha saputo meglio cogliere ed
interpretare i grandi cambia-
menti del Novecento giuridico.
Nel saggio introduttivo, Aldo
Sandulli evidenzia come 'ope-
ra di Romano non sia frutto di
improvvisazione ma il risultato
diunlungo periodo di matura-
zione intellettuale. Dall’'opera
dedicata ai diritti pubblici su-
biettivi fino agli ultimi lavori &
possibile seguire nella rifles-
sione romaniana un percorso
coeso che testimonia un’evo-
luzione del pensiero sempre
fedele a un “filo rosso” di co-
erenza teorica. In particolare,
in questi scritti Santi Romano
elabora e perfeziona la sua ri-
voluzionaria teoria sull’ordi-
namento giuridico. Il suo isti-
tuzionalismo si distingue per
la sua capacita di cogliere nel

profondo la complessita delle
strutture sociali e giuridiche.
II suo approccio, che nega la
strumentalitd  dell’istituzio-
ne rispetto all’ordinamento,
mira a stabilire un legame tra
la dimensione sociale e quella
giuridica, anticipando le dina-
miche della modernita post-
moderna.

Giuseppe Mecca

S

Michael StoLLEIS
»recht erzihlen < Regionale

Studien 1650-1850

Frankfurt a. Main, Klostermann 2021,
pp. VIII-232
ISBN 9783465045601, Euro 28

The legal historian master-
mind Michael Stolleis (1941-
2021) entitled his Palatine
panorama of weddings, court
cases, migrations and protests
»recht erzihlen« («telling
about the law», «telling the
truth»). Among the Palatine
rebels against the Bavarian
monarchy in 1849 is the Neu-
stadt ropemaker Georg Stolleis
(1829-1877). The juxtaposi-
tion of monarchy and repub-
lic structures his accusation of
“high and state treason” from
29 June 1850: “The monarchy
is truth, because it exists, the
republic is lies, because it is
fading away [...], loyalty to the
king, firm on the law.” (Neue
Miinchner Zeitung of 4 No-
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vember 1852, p. 2239 f., cit.
in: p. 206 fn. 24) In the style
of the “monarchist varnish” (p.
211) over the constitution-
al upheavals of 184.8/49, the
forms of government are asso-
ciated with “truth” on the one
hand and “lies” on the other.
The transience of the imperi-
al constitutional campaign is
contrasted with the stability
of the Bavarian crown, a roy-
al visit instead of a popular
movement at the Hambach ru-
ins in 1852/1832! Eight chron-
ologically arranged narratives
explore historically verifiable
“plausibilities”(p. 14) about
the formation of legal rules,
their application and the dis-
course about law in the broad
temporal framework from the
Baroque to the Restoration.

But which of these are
“rightly told”? The German ti-
tle "recht erzihlen” is ambig-
ous, —even more so as the legal
noun <«Recht=law> is ethymo-
logically derived from adver-
bial and adjectival linguistic
figures as <recht=right> (here
also in the old spelling «re-
hte») in the sense of «upright,
straight». The genius of Stol-
leis can be taken for sure to
have known about the literal
ambiguity, and it seems to be
not by hazard that he leaves the
reader of his last manuscript
with the uncertainties arising
from the extra-legal origins of
the German legal terminology
«Recht=law>.

In the Old High German
<mit rehte» or <«nah rehte»
(Sehrt, Notker-Glossar, p.
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155) by Notker von St. Gallen
is not related to law or court
(Freudenthal, Arnulfingisch-
Karolingische Rechtsworter,
p- 97). as one would assume.
Rather, the extra-legal mean-
ing «straightened» and then
«correct in terms of proce-
dure» (Graff, Althochdeut-
scher Sprachschatz, part 2, col.
405 f. s.v. reht) is brought into
the legal language. This is al-
so supported by the antithesis
«recht und krumm> (right and
wrong), whose English version
inspires the later adaptation
in the legal language. The no-
torious association of rectitu-
do with iustitia and aequitas
(Graff, col. 399 ff.), and the
derivation of the French le droit
also point in the same direc-
tion: the Old French destre,
related to the English dextrous,
means right-handed, before le
droit can be found in sources
from the 17" century onwards
to indicate direction «right or
straight ahead» and then only
afterwards towards the con-
notation of «conformity with
the rules». Furthermore, the
German loanword <«norm»,
which can be traced from the
143}‘ century onwards, initially
describes a device for measur-
ing right angles in the original
sense of the Latin norma, then
a perpendicular; only much
later did German usage expend
the word «norm>» to the legal
meaning of a commandment, a
regulation or an order.

Against the backdrop of
such linguistic-historical rea-
soning, the title of Michael
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Stolleis’  last

<recht erzihlen>, quite rightly

manuscript,

raises the question of which
concept of law legal history
should work with — a funda-
mental question between the
«search for definition» (Kant,
Critique of Pure Reason 1787,
Weischedel-edition, vol. II,
p- 625 fn.) and the interest in
«legal thinking» (Willoweit
Rechtsdenken 2024). <«Sin-
cerely» narrated is undoubt-
edly the quintessence of Stol-
leis’ oeuvre; after all, he has al-
ways succeeded in interpreting
the historical use of any legal
language with methodological
accurateness and significant
convincingness.

Ulrike MiiRkig

Nadine STROSSEN
Free Speech. What Everyone
Needs to Know

New York, Oxford University Press,

2024. Pp- 249
ISBN 9780197699652, £.12,99

Il volume, inserito nella se-
rie di taglio divulgativo What
Everyone Needs to Know della
OUP, offre una ricognizione
della disciplina della «liber-
ta d’espressione» nel costi-
tuzionalismo americano. Il
percorso proposto si sviluppa
per interrogativi e risposte
che all’Autrice
di delineare i contorni di ta-
le diritto che negli USA si &
sviluppato per via giurispru-

permettono

denziale a partire dalla «Free
Speech Clause» del I Emen-
damento. Il testo riesce cosi a
compendiare in poche pagine
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una disciplina tutt’altro che
contenuta e d'immediata rico-
struzione, e che invece risulta
facilmente accessibile anche
al lettore sguarnito di parti-
colare conoscenza del sistema
giuridico americano e del suo
sviluppo storico. La possibi-
lita di poter cogliere con evi-
denza alcuni tratti tipici del
costituzionalismo americano
— I'insistenza sulla tutela del-
la liberta individuale e la re-
sistenza all’oppressione, per
esempio — costituisce uno dei
principali motivi d’interesse
per il volume e permette anche
di identificare, fin dalle pagine
introduttive, quelle che, agli
occhi del lettore europeo, pos-
sono apparire come criticita, a
partire da un, fin troppo ide-
alistico, affidamento al carat-
tere <«naturale» della liberta
d’espressione (p. 9), o al fatto
che tale liberta sia costituzio-
nalmente garantita soltanto
rispetto alle interferenze dei
pubblici poteri — la nota «dit-
tatura della maggioranza» — e
non anche di quelle di enti pri-
vatistici (p. 12).

Nel ricostruire le ragioni
a sostegno della liberta d’e-
spressione ovvero di una sua
necessaria limitazione, I'A.
non fa mai mistero della pro-
pria convinzione che soltan-
to una pitt ampia garanzia del
«free speech» possa garantire
la realizzazione dei fini ultimi
della Costituzione americana.

Nei capitoli centrali so-
no dunque ripercorsi i diritti
che hanno ricevuto tutela a

partire da un’interpretazione
estensiva della «Free Speech
Clause», diritti curiosamente
definiti «uncontroversial» a
differenza di quelli connessi
ad altre e pit dibattute «clau-
sole» del costituzionalismo
americano, su tutte la «Due
Process Clause» sancita dal
XIV Emendamento (p. 9o).
Allo stesso modo sono rico-
struite le restrizioni ammesse
alla liberta d’espressione che,
secondo la giurisprudenza qui
ottimamente ripercorsa, de-
vono sempre rispettare rigi-
di criteri di <«neutralita» ed
<emergenza».

Anche le questioni piu
problematiche (hate speech
e disinformazione, su tutte)
vengono sempre risolte dall’A.
invocando la piut ampia ga-
ranzia possibile per la liberta
d’espressione, perché capace
di generare un “circolo vir-
tuoso” per i diritti e le liberta
individuali. Cosi, l'unica li-
mitazione ammissibile ri-
guarderebbe quei «discorsi»
direttamente lesivi dei diritti
o della sicurezza altrui, favo-
rendo in ogni altro caso piit
efficaci «non-censorial ap-
proaches» (p. 37). Tra questi,
in particolare, un esteso diritto
al «counterspeech» cui, se-
condo I’A., sarebbe possibile
affidare — forse troppo otti-
misticamente — sia il bilancia-
mento degli interessi, sia una
precipua funzione sociale ed
educativa e, infine, persino
una peculiarissima via indi-
vidualistica alla realizzazione

dell’eguaglianza  sostanziale
che passerebbe, dunque, dal
riconoscimento del pitt ampio
grado di liberta d’espressione
per tutti (pp. 39-4.9).

Sebbene I'idea di fondo sia
sempre chiara e ben argomen-
tata, alcune criticita vengono
liquidate con eccessiva sem-
plicita: non ultime le questio-
ni di piu viva attualita (il tema
della «cancel culture», I'im-
patto dei social media) affron-
tate forse troppo sintetica-
mente nel capitolo conclusivo.

Nel complesso il volume
rappresenta comunque un ot-
timo testo introduttivo utile
ad approfondire una tematica
centrale del costituzionalismo
americano: un <antipasto»,
come candidamente ammesso
in chiusura dalla stessa A. (p.
24.1).

Stefano Malpassi

T

Yan THOMAS
La morte del padre. Sul crimine
di parricidio nella Roma antica

acura e con un saggio di Valerio Marotta
Prefazione di Maurice Godelier
Con una nota di Michele Spano

Macerata, Quodlibet, 2023, pp. 368
ISBN 9788822907844, Euro 24

Mentre I'ltalia e buona parte
del continente europeo sta an-
cora misurandosi con la gesta-
zione per altri, ultima frontie-
ra della giuridicizzazione ne-
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cessaria dei rapporti biologici
oltre che familiari, il lavoro
di Thomas, riedito sull’origi-
nale francese dalla Quodlibet
di Macerata nel 2023, chiari-
sce in modo netto le origini di
simbolismi, valori, regole che
hanno definito e sostanziato
il dominio del padre sul resto
della cerchia familiare nella
nostra cultura.

Adamantina la questione
nominalistica e tutta giuridi-
ca della definizione del ventre
materno nel diritto romano.
«Con il termine venteri giuristi
di Roma designavano il bam-
bino concepito e non ancora
nato, quando volevano isolare
quest’invisibile soggetto che,
facendo corpo con la propria
madre, doveva essere gia pen-
sato come titolare di diritti
patrimoniali» (p. 154). L'uso
¢ ben specifico, chiarisce Tho-
mas, perché non ¢ della realta
organica che si sta trattando
bensi diun referente tutto giu-
ridico, solamente giuridico.
L’embrione ¢ infatti designato
da partus nome che indica il
contesto ostetrico.

Conl'impero dei romani la
figura paterna e prima di tutto
il perno dell’'ordine familiare
patrimoniale e politico («Il
diritto paterno fra ordine do-
mestico e ordine politico» cap.
2) tanto che la numerosita del
crimine conseguente («Il par-
ricidio» cap. 1) e la sua gravita
legata alla lesa maesta, crimine
politico per eccellenza, rac-
contano in negativo della sua
autorita assoluta.
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Giuridicamente il padre fu
titolare de «II potere di vita e
di morte» (cap. 5) su figli che
rimanevano dipendenti e sot-
toposti finché lui fosse stato
vivo. Un legame che si creava
gia proprio ne «il ventre della
madre» (cap. 3) quando «il
nascituro <e> il “suus erede”>»
(cap. 4) portava in evidenza il
‘potenziale’ destino del patri-
monio.

La finzione che indica l'in-
dividualita giuridica, il fascio
di diritti appesi all’evento della
nascita come fatto meramente
giuridico, serve a dirimere in
quale modo verra condizionato
lo statu quo patrimoniale. Ne
¢ invalidato il testamento del
padre che non abbia previsto,
per esempio, di costituire ere-
de il neonato postumo — oppu-
re di diseredarlo — ma anche la
condizione di fratelli e sorelle
del nascituro, per i diritti c.d.
«del medesimo grado del ven-
tre» (p. 154, che viene modi-
ficata.

Il volume si presenta ar-
ricchito da una Prefazione di
Maurice Godelier, una Nota al
testo di Michele Spano, da un
saggio di Valerio Marotta su
“La solitude di Yan Thomas” e
un indice delle fonti antiche a
cura di Jolanda Ruggero.

Ninfa Contigiani

Librido
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Marcel Morabito, Galaad Defontaine, Teaching constitutional history in France:
challenges and prospects /Insegnare la storia costituzionale in Francia: problemi e prospettive

This article presents the challenges and prospects of teaching constitutional history in France. It
answers two main questions: how and why should constitutional history be taught?

Thearticle firstlooksattheteachingmethod, through the wealth of tools available—the disciplinary
fields on which it depends, on the one hand, the study material and teaching methods on the other
— and the diversity of objectives, i.e., the material field — spatial and temporal — of constitutional
history. It then analyses the value of constitutional history for its target audience, its public. The
authors emphasise that constitutional history is a pedagogical tool useful for the civic culture of every
citizen, a heuristic and epistemological instrument for legal students and practitioners, but that it
also has a symbolic, empirical and hermeneutic role for public actors, mainly civil servants, elected
officials and judges.

Questo articolo prende in esame le sfide e le prospettive dell'insegnamento della storia
costituzionale in Francia. Risponde a due domande: come e perché insegnare la storia costituzionale?

L’articolo guarda innanzitutto al metodo didattico visto attraverso la ricchezza degli strumenti
disponibili —le discipline di riferimento da cui dipende da un lato, i materiali di studio e le modalita
di insegnamento dall’altro — e la diversita di obiettivi vale a dire I'ambito materiale — spaziale,
temporale — della storia costituzionale. Analizza poi l'interesse della storia costituzionale per i
destinatari di questo insegnamento, il suo pubblico. Gli autori sottolineano a questo riguardo che
la storia costituzionale € uno strumento educativo al servizio della cultura civica di ogni cittadino,
uno strumento euristico ed epistemologico per il giurista ma che ha anche una funzione simbolica,
empirica ed ermeneutica per gli attori pubblici, in particolare i funzionari pubblici, gli eletti e i
giudici.

Keywords / Parole chiave: Constitutional history, Constitutional law, Constitutional theory,
Teaching methods, Teaching objectives / Storia costituzionale, diritto costituzionale, teoria
costituzionale, metodi d'insegnamento, obiettivi didattici.

GIORNALE DI STORIA COSTITUZIONALE / JOURNAL OF CONSTITUTIONAL HISTORY 47/ 12024, pp. 301-311

1SN 1593-0793 / 18BN 978-88-6056-925-7 (print) /15BN 978-88-6056-926-4, (online) / eum - Edizioni Universita di Macerata
Copyright: © 2024, Authors.

This is an open access, peer-reviewed article distributed under the terms of the Creative Commons Attribution ShareAlike
4.0 International License (CC-BY-SA 4.0).



Abstracts

Ulrike Muig, Teaching Experiences of Constitutional Historyin a Comparative Perspective —
Germany / Esperienze dinsegnamento della storia costituizionale in prospettiva comparata.
La Germania

Teaching constitutional history on a comparative European scale faces the specific challenges how
to explain the specific European character in past constitutionalization processes. This is even more
s0, as there is no sufficient geographical determinability of Europe nor continous references to it
within the historical sources. Historic (European) identification patterns, often in favour of freedom
(732, 1453, 1789 AC), emerged around reservations against the ‘threatening other’ or in an imagined
cultural superiority, turning even the light-metaphor of the Enlightenment into colonial nightmares
and imperialism. The romantic longing for a Western Christian Europe (1799 AC) becomes revived
by nowadays populism. This essay explains the didactic commitment to the sapere aude among the
law students. It is legal historical insights that train their awareness of the democracies’ vulnerability
by totalitarian degenerations. Democracies need well informed discourses, and teaching of
constitutional history helps for this.

Insegnare la storia costituzionale a livello comparato su scala europea vuol dire affrontare le sfide
su come spiegare lo specifico carattere europeo nei processi di costituzionalizzazione del passato.
Gio ¢ tanto pill vero in quanto non esiste una sufficiente determinabilita geografica dell’Europa
né continui riferimenti ad essa all'interno delle fonti storiche. Modelli di identificazione storici
(europei), spesso a favore della liberta (732, 1453, 1789 d.C.), emersero con diffidenza verso
I""altro minaccioso” o affermando un'immaginata superiorita culturale, trasformando anche la
nobile metafora dell'llluminismo in incubi coloniali e imperialismo. Il desiderio romantico di
un'Europa cristiana occidentale (1799 d.C.) viene ravvivato dal populismo odierno. Questo saggio
spiega I'impegno didattico del sapere aude tra gli studenti di giurisprudenza. Sono le intuizioni
storico-giuridiche ad allenare la consapevolezza della vulnerabilita delle democrazie di fronte alle
degenerazioni totalitarie. Le democrazie hanno bisogno di discorsi ben informati e I'insegnamento
della storia costituzionale & utile a questo scopo.

Keywords / Parole chiave: Constitutional history, Constitutionalization processes, Europe as an
Idea, Europeanidentification, Frankish dominion, Freedom by participation, Latin Christianity,
Rationality of the legal process / Storia costituzionale, processi di costituzionalizzazione,
idea di Europa, identificazione europea, dominio franco, liberta attraverso la partecipazione,
Cristianita latina, razionalita del processo normativo.

Ignacio Fernandez Sarasola, L'insegnamento della storia costituzionale in Spagna: un ‘impresa
incompiuta / The teaching of Constitutional History in Spain: an unfinished business

L'insegnamento e la ricerca della storia costituzionale seguono percorsi molto diversi in
Spagna. Mentre la seconda & cresciuta in modo esponenziale negli ultimi trent’anni, lo stesso
non accade per la prima, nella quale svolge un ruolo puramente marginale, essendo insegnata
in modo strumentale e dispersivo negli studi universitari di Storia, Diritto e Scienze politiche.

Questa circostanza spiega anche la scarsita di libri di testo in spagnolo per lo studio della
storia costituzionale sia spagnola che comparata. Cio significa che la formazione in questa
disciplina deve essere intrapresa autonomamente dal futuro ricercatore. Alla fine, questo porta
a una mancanza di unita metodologica tra coloro che si dedicano alla storia costituzionale dai
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loro diversi ambiti accademici.

The teaching and research of constitutional history follow very different paths in Spain.
While the latter has grown exponentially in the last thirty years, the same does not happen
with the former, in which it plays a purely marginal role, being taught in an instrumental and
scattered way in university studies of History, Law and Political Science.

This circumstance also explains the scarcity of textbooks in Spanish for the study of both
Spanish and comparative constitutional history. This means that training in this discipline
must be undertaken autonomously by the future researcher. In the end, this leads to a lack of
methodological unity among those who dedicate themselves to constitutional history from their
different academic fields.

Keywords / Parole chiave: Insegnamento universitario, storia costituzionale, metodologia,
manuali / University teaching, constitutional history, methodology, textbooks.

José Domingues, Duzentos e cinquenta anos de ensino da historia constitucional em Portugal
(1772-2022) / Two hundred and fifty years of constitutional history teaching in Portugal (1772-
2022)

Questo articolo affronta alcune vicissitudini della ricerca e dell’insegnamento della storia
costituzionale portoghese negli ultimi duecentocinquant’anni, dal suo inizio, con la riforma
dei corsi giuridici dell’'Universita di Coimbra intrapresa dagli Statuti Pombalini del 1772. La
Rivoluzione del diritto politico e costituzionale del 1820-1822 fu un momento determinante,
soprattutto nel reindirizzare 'insegnamento dell’antico diritto pubblico verso il nascente
diritto costituzionale. Infatti, I'insegnamento dell’antica Costituzione fini per lasciare il posto a
quello della Costituzione moderna e, progressivamente, la storia costituzionale, oltre a divenire
un semplice capitolo nell’insegnamento del diritto costituzionale, lascio cadere nell’oblio il
pre-costituzionalismo anteriore al 1820. Tuttavia questo panorama tende a cambiare.

This article deals with some vicissitudes of the research and teaching of Portuguese
Constitutional History, in the last two hundred and fifty years of university education, since
the reform of legal courses at the University of Coimbra undertaken by the Pombal Statutes
of 1772. The political and constitutional Revolution of 1820-22 was a determining moment,
particularly by redirecting teaching from the ancient public law to the emerging constitutional
law. As a matter of fact, the teaching of the old Constitution ended, giving way to that of the
modern Constitution and, gradually, constitutional history not only became a mere chapter of
Constitutional Law teaching, but also abandoned the teaching of pre-constitutionalism before
1820. However, this situation is tending to change.

Keywords / Parole chiave: Storia costituzionale portoghese, Costituzione antica,
Costituzione moderna, insegnamento universitario / Portuguese Constitutional History,
Ancient Constitution, Modern Constitution, University Education.

Rocco Giurato, Constitutional History Teaching in Britain (19"-20" centuries) /
L'insegnamento della storia costituzionale in Gran Bretagna G 9-20° secolo)
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Constitutional history teaching started at Oxford University in the second half of nineteenth
century, especially thanks to bishop William Stubbs, whose authoritative works were the basic
teaching material for a long time. For several decades after its inception, constitutional history
was characterised as a main product of the whig interpretation of history. Modernism and the
transformations of British society caused a rapid loss of its traditional importance after the Second
World War. However, even if its teaching stopped towards the end of the last century, it still shows
signs of vitality in terms of research.

L'insegnamento della storia costituzionale ebbe inizio all'Universita di Oxford nella seconda
meta dell’Ottocento, soprattutto grazie al vescovo William Stubbs, le cui autorevoli opere costituirono
per lungo tempo materiale didattico fondamentale. Per diversi decenni dopo la sua nascita, la storia
costituzionale € stata caratterizzata come il prodotto principale dell’interpretazione whig della storia.
I1 modernismo e le trasformazioni della societa britannica causarono una rapida perdita della sua
tradizionale importanza dopo la seconda guerra mondiale. Tuttavia, anche se il suo insegnamento
si & interrotto verso la fine del secolo scorso, mostra ancora segni di vitalita sul piano della ricerca.

Keywords / Parole chiave: Constitutional history teaching, Constitutional historiography,
British constitution, William Stubbs, whig interpretation of history / L’insegnamento della storia
costituzionale, storiografia costituzionale, Costituzione Britannica, William Stubbs, interpretazione
whig della storia.

Luigi Lacche, Giuseppe Mecca, Constitutional History Teaching in Italy: problems,
challenges, opportunities / L'insegnamento della storia costituzionale in Italia: problemi,
sfide, opportunita

The article explores the multifaceted approaches to the teaching of constitutional history in
Italian universities, addressing both the challenges that this subject poses, and the opportunities it
offers, in an academic environment. The teaching of constitutional history in Italy is presented as a
dynamic field that benefits greatly from an interdisciplinary approach. The authors also discuss the
role of constitutional history as a "bridge” between different academic disciplines.

The study finds a significant disparity between the burgeoning research in constitutional
history, as evidenced by the increase in publications, lectures and doctoral dissertations, and the
less appreciated aspect of teaching. The paper also examines the impact of textbooks and teaching
materials on the study of constitutional history.

Larticolo esplora il multiforme modo d’insegnare la storia costituzionale nelle universita
italiane, affrontando sia le sfide che le opportunita che questa materia deve fronteggiare in un
ambiente accademico. L'insegnamento della storia costituzionale in Italia viene presentato come un
campo dinamico che beneficia in modo significativo di un approccio interdisciplinare. Inoltre, gli
autori discutono il ruolo della storia costituzionale come “ponte” tra varie discipline accademiche.

Lo studio rileva una significativa disparita tra la fiorente ricerca in storia costituzionale,
evidenziata dall’aumento di pubblicazioni, conferenze e tesi di dottorato, e'aspetto meno apprezzato
dell'insegnamento. Il documento esamina anche I'impatto dei libri di testo e dei materiali didattici
sullo studio della storia costituzionale.

Keywords / Parole chiave: University teaching, [talian constitutional history, methodological
approaches, textbooks / Insegnamento universitario, storia costituzionale italiana, approcci
metodologici, manuali.
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Alain Wijffels, Teaching Constitutional History in the Benelux Countries / Linsegnamento
della storia costituzionale nei paesi del Benelux

In the Benelux countries, constitutional history is mostly taught as a propaedeutic subject for
undergraduates, usually part of a broader introductory course onlegal history or history of publiclaw.
In some programmes, it is further buttressed by courses on political history, or through historical
discussions in courses on constitutional law or jurisprudence. At the level of taught master’s degrees,
legal history tends to occupy a marginal position, represented at best by a handful of optional courses.
In general, this reflects a general weakening of historical awareness and expertise inlegal culture and
methods.

Nei paesi del Benelux, la storia costituzionale & insegnata principalmente come materia
propedeutica per studenti universitari, di solito come parte di un pitt ampio corso introduttivo
alla storia del diritto o alla storia del diritto pubblico. In alcuni programmi, I'insegnamento &
ulteriormente rafforzato da corsi di storia politica o da discussioni di carattere storico in corsi di
diritto costituzionale o di teoria del diritto. A livello di master, la storia giuridica tende ad occupare
una posizione marginale, rappresentata nella migliore delle ipotesi da una manciata di insegnamenti
opzionali. In generale, cio riflette un diffuso indebolimento della consapevolezza storica e
dell'expertise riguardo alla cultura giuridica e ai suoi metodi.

Keywords / Parole chiave: Law curriculum in Benelux countries, legal history, history of public
law, constitutional history, good governance / Curriculum di giurisprudenza nei paesi del Benelux,
storia giuridica, storia del diritto pubblico, storia costituzionale, buon governo.

Dag Michalsen, Teaching Nordic Constitutionalism? How to understand the histories of
the Nordic constitutions / Insegnare il costituzionalismo nordico? Come capire le storie delle
costituzioni dei paesi nordici

The Nordic states have had modern constitutions since 19th century (Sweden, 1809, Norway1 8 14) ,
significant as all Nordic states have a history of interstate relationships. The features of a modern
Nordic region came about as the results of the Napoleonic wars, thus underlining the long history of
shifting external great power politics surrounding the Nordic region. To teach constitutional history
inthe Norden then, we must take into account the national, regional and international contexts of the
making and practices of constitutions. The article argues for a contextual constitutional history that
transcends the doctrinal history of constitution bringing to audiences the importance of constitutions
as national and international historical themes.

Cli stati nordici hanno avuto costituzioni moderne fin dal 19° secolo (Svezia, 1809, Norvegia
1814), fatto signiﬁcativo poiché tutti gli stati nordici hanno una storia di relazioni interstatali. Le
caratteristiche di una moderna area nordica sono emerse come risultato delle guerre napoleoniche,
sottolineando cosilalunga storia di cambiamenti politici delle grandi potenze esterne che circondano
la regione nordica. Per insegnare la storia costituzionale nei paesi del Nord, quindi, dobbiamo
tenere conto dei contesti nazionali, regionali e internazionali della elaborazione e delle pratiche
delle costituzioni. L’articolo sostiene una storia costituzionale contestuale che trascenda la storia
dottrinale della costituzione segnalando I'importanza delle costituzioni come temi storici nazionali
e internazionali.
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Keywords / Parole chiave: Nordic countries, Constitutions of Norway, Sweden Denmark and
Finland, Doctrinal and contextual teaching of constitutional history / Paesi nordici, Costituzioni
di Norvegia, Svezia, Danimarca e Finlandia, insegnamento dottrinale e contestuale della storia
costituzionale.

Manuel Gutan, Teaching Constitutional History in Contemporary Romania / L'insegna-
mento della storia costituzionale nella Romania contemporanea

This article is addressing the teaching of constitutional history in contemporary Romania with
a particular focus on its tradition, professors, students, textbooks and methodological issues. It
explains why there is no tradition of teaching constitutional history as an autonomous discipline
in Romania, and evaluates why, how, and with what costs it became integrated in the courses of
Romanian legal history and constitutional law. Its modest status in the academic curricula led not
only to marginalization but discouraged a complex methodological approach. Generally, Romanian
constitutional history is taught as a descriptive succession of past constitutions and legal acts with
constitutional value. Some future possible topics and more sophisticated methodological paths
are highlighted at the end, capable of making the teaching of constitutional history not only more
attractive but also more relevant to the Romanian law students.

Questoarticolotrattadell'insegnamento della storia costituzionale nella Romania contemporanea
con un focus particolare sulla sua tradizione, sui professori, sugli studenti, sui libri di testo e sulle
questioni metodologiche. Spiega perché in Romania non esiste una tradizione di insegnamento della
storia costituzionale come disciplina autonoma e cerca di capire perché, come e con quali costi esso
si ¢ integrato nei corsi di storia giuridica e diritto costituzionale rumeno. Il suo status secondario
nei programmi accademici ha portato non solo all’emarginazione, ma ha scoraggiato un approccio
metodologico complesso. In generale, la storia costituzionale rumena viene insegnata come una
successione descrittiva delle costituzioni passate e degli atti giuridici con valore costituzionale.
Vengono infine evidenziati alcuni futuri possibili temi e percorsi metodologici pit sofisticati, capaci
di rendere 'insegnamento della storia costituzionale non solo pili attraente ma anche pii rilevante
per gli studenti di diritto rumeni.

Keywords / Parole chiave: Romanian constitutional history, Romanian legal history, Romanian
constitutional law, teaching of constitutional history / Romania: storia costituzionale, storia del
diritto, diritto costituzionale, insegnamento della storia costituzionale.

Jack N. Rakove, Two Centuries and Counting: The Study of the United States Constitution /
Due secoli e piu: lo studio della Costituzione americana

Although many academic departments of history in the U.S. treat constitutional history as an old-
fashioned topic, its study remains popular among undergraduates, many of whom will apply to law
school, where constitutional law is the summa theologica of legal studies. Moreover, one can hardly
study political history in the U.S. without grasping its constitutional dimensions. In writing this
history, we need not pay excessive attention to the reasoning of Supreme Court decisions, however.
What matters instead are the political origins and doctrinal consequences of particular cases.
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Apositive agenda of constitutional history should begin with the two great Founding moments: the
events and debates that led to the adoption of the Federal Constitution and its first ten amendments
during the 1780s, and those that led to the adoption of the three Reconstruction amendments
between 1865 and 1870. While study of the first topic is relatively straightforward, explaining and
interpreting the second is far more complex. To do it comprehensively, as sound scholarship and
pedagogy demand, historians need to review events beginning with the Missouri crisis of 1819-1821
and ending with the Supreme Court’s 1896 decision in Plessy v. Ferguson. To analyze these events one
needs to deploy at least these eight analytical categories:

1. The great national crises and compromises over Missouri, nullification, and the aftermath

of the Mexican war;

2. The emergence and fluidity of political parties and party systems;

3. The role of social movements in turning controversial issues into mainstream political

topics, and in politically engaging the unenfranchised;

4.  Critical judicial interventions borth before and after the Civil War;

5. The impact of the experience of the Civil War on constitutional issues, especially the

emancipation of slaves;
The origins and purposes of the three Reconstruction amendments;

7. How the violent oppression of free African Americans after 1865 constituted an intractable

problem of transitional justice;

8. The extent to which the collapse of Reconstruction exemplified radical constitutional failure.

The agenda of twentieth-century constitutional history takes a different form. It has to explain at
least these three major developments:

1. The rise and ultimate collapse of substantive due process jurisprudence, from the Lochner

case to “the switch in time that saved nine”;

2. The growth of strategic public interest litigation, as pioneered by the National Association

for the Advancement of Colored People;

3. The extent to which the ultimate success of the Second Reconstruction depended on a social

and political backlash to the massive resistance which greeted the desegregation decision of
Brown ¢. Board of Education.

Sebbene molti dipartimenti universitari di storia negli Stati Uniti trattino la storia costituzionale
come un argomento antiquato, il suo studio rimane popolare tra gli studenti universitari, molti dei
quali si iscriveranno alla facolta di giurisprudenza, dove il diritto costituzionale & la summa theologica
degli studi giuridici. Inoltre, & difficile studiare la storia politica degli Stati Uniti senza coglierne le
dimensioni costituzionali. Nello scrivere questa storia, tuttavia, non dobbiamo prestare eccessiva
attenzione al ragionamento delle decisioni della Corte Suprema. Cio che conta invece sono le origini
politiche e le conseguenze dottrinali dei casi particolari.

Un’agenda ben definita di storia costituzionale dovrebbe iniziare con i due grandi momenti
fondativi: gli eventi e i dibattiti che portarono all’adozione della Costituzione federale e dei suoi
primi dieci emendamenti durante gli anni Ottanta del Settecento, e quelli che portarono all’adozione
dei tre emendamenti della Ricostruzione tra il 1865 e il 1870. Mentre lo studio del primo argomento
¢ relativamente semplice, spiegare e interpretare il secondo & molto pit complesso. Per farlo in
modo completo, come richiedono una solida dottrina e la domanda pedagogica, gli storici devono
rivedere gli eventi a partire dalla crisi del Missouri del 1819—1821 e terminare con la decisione della
Corte Suprema del 1896 nel caso Plessy v. Ferguson. Per analizzare questi eventi & necessario utilizzare
almeno queste otto categorie analitiche:

1. Le grandi crisi nazionali e i compromessi sul Missouri, 'annullamento e le conseguenze

della guerra messicana;
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2. L’emergere e la fluidita dei partiti politici e dei sistemi partitici;

3. Ilruolo dei movimenti sociali nel trasformare questioni controverse in argomenti politici
tradizionali e nel coinvolgere politicamente coloro che non hanno diritto di voto;

4. Interventi giudiziari critici sia prima che dopo la Guerra Civile;

5. L'impatto dell’esperienza della Guerra Civile sulle questioni costituzionali, in particolare
sull’emancipazione degli schiavi;
Origini e finalita dei tre emendamenti della Ricostruzione;

7. Come la violenta oppressione degli afroamericani liberi dopo il 1865 abbia costituito un
problema irresolvibile di giustizia transitoria;

8. In che misura il crollo della Ricostruzione ha esemplificato un fallimento costituzionale
radicale.

L’agenda della storia costituzionale del ventesimo secolo assume una forma diversa. Deve

spiegare almeno questi tre principali sviluppi:

1. L'ascesa e il crollo finale della giurisprudenza sostanziale sul giusto processo, dal caso
Lochner al “the switch in time that saved nine”;

2. Lacrescitadelcontenziosostrategicodiinteresse pubblico,comeintrodottodall’Associazione
Nazionale per il Progresso delle Persone di Colore;

3. Inche misurail successo finale della Seconda Ricostruzione dipese da una reazione sociale e
politica alla massiccia resistenza che accolse la decisione di desegregazione di Brown v. Board
of Education.

Keywords / Parole chiave: Founding, Reconstruction, party systems, social movements,
Fourteenth Amendment / Fondazione, ricostruzione, sistemi di partito, movimenti sociali,
quattordicesimo emendamento.

Diego Nunes, Teaching Constitutional History in Brazil: an experience in an Undergraduate
Legal History Course Employing Active Teaching Methods / Insegnare la storia costituzionale
in Brasile: un’esperienza in un corso universitario di storia del diritto impiegando metodologie
partecipative

This work aims to analyze the teaching of Legal History in Brazil, specifically focusing on
Constitutional History. Drawing from my own experiences, I explore the use of active methodologies
in the undergraduate course. I compare Constitutional History perspectives, discussing sources that
include iconography and preambles. In teaching the subject, I employ methods such as moot courts,
role-play, and art to incorporate Brazilian Constitutional History themes into the Legal History
syllabus. The results highlight the effectiveness of active teaching methodologies and urge countries
inthe Global North to reconsider any self-centered or one-sided approaches that may still prevail in
their teachings.

Questo lavoro si propone di analizzare l'insegnamento della Storia giuridica in Brasile,
concentrandosi in particolare sulla Storia costituzionale. Attingendo alle mie esperienze personali,
esploro 1'uso di metodologie attive nel corso universitario. Confronto le prospettive della storia
costituzionale, discutendo fonti che includono iconografia e preamboli. Nell'insegnamento della
materia, utilizzo metodi come moot courts, giochi di ruolo e la dimensione artistica per incorporare
temi di storia costituzionale brasiliana nel programma di storia giuridica. I risultati evidenziano
I'efficacia delle metodologie di insegnamento attivo e sollecitano i paesi del Nord del mondo
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a riconsiderare ogni approccio auto-centrato o unilaterale che possa ancora prevalere nei loro
insegnamenti.

Keywords / Parole chiave: Constitutional History, comparative legal history, teaching
practice, active methodologie, Brazil / Storia costituzionale, storia giuridica comparata, pratica di
insegnamento, metodologie attive, Brasile.

Cristiano Paixdo, Raphael Peixoto De Paula Marques, Teaching constitutional history
today: human rights, authoritarian legacies, and the role of the judiciary / Insegnare la
storia costituzionale oggi: diritti umani, eredita autoritarie, e il ruolo della magistratura

This article addresses the teaching of constitutional history within Brazilian legal education,
highlighting the critical role and pedagogical benefits of historical study for law students. It proposes
using judicial decisions to explore constitutionalism’s connection with Brazil’s authoritarian past,
shedding light on how the judiciary navigates political transitions, human rights issues, and political
amnesty. The article concludes by emphasizing the need for continuous historical critique in legal
education, paralleling the impartiality deontology shared by judges and historians. Unlike judges,
historians' work remains open-ended, continuously evolving with new research and discoveries.
Thus, law students must engage in this perpetual process of historical rewriting, maintaining the
dynamic and critical study of constitutional history.

Questo articolo affronta I'insegnamento della storia costituzionale nell’ambito della formazione
giuridica brasiliana, evidenziando il ruolo fondamentale e ivantaggi pedagogici dello studio storico
per gli studenti di giurisprudenza. Propone di utilizzare le decisioni giudiziarie per esplorare la
connessione del costituzionalismo con il passato autoritario del Brasile, facendo luce su come la
magistratura affronta le transizioni politiche, le questioni relative ai diritti umani e I'amnistia
politica. L’articolo si conclude sottolineando la necessita di una critica storica continua nella
formazione giuridica, parallelamente alla deontologia dell'imparzialita condivisa da giudici e storici.
A differenza dei giudici, il lavoro degli storici rimane aperto, in continua evoluzione con nuove
ricerche e scoperte. Pertanto, gli studenti di giurisprudenza devono impegnarsi in questo perpetuo
processo di riscrittura storica, mantenendo lo studio dinamico e critico della storia costituzionale.

Keywords / Parole chiave: Constitutional history, Legal education, Critical role, Judicial
decisions, Brazilian constitutionalism / Storia costituzionale, educazione giuridica, funzione critica,
decisioni giudiziali, costituzionalismo brasiliano.

Stefano Marostica, Sistemi elettorali e forme di governo. Il single transferable vote di Thomas
Hare / Electoral systems and forms of government. Thomas Hare's single transferable yote

Questo articolo si propone di tematizzare il pensiero politico di Thomas Hare (1806-1891)
in relazione alle opere di riforma elettorale. Verra analizzato il progetto di Hare, il quale si rivela
pregnante come indicatore delle trasformazioni istituzionali del secolo. Si argomenta che I'obiettivo
ultimo di Hare sia un mutamento del quadro costituzionale, il quale nasconde l'intento di comporre
I'esecutivo con un’aristocrazia nuova, fondata sul merito, marginalizzando al contempo l'influenza
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delle working classes. Nonostante il progetto di riforma non trovera riscontri nel Regno Unito,
si intende sottolineare come esso si ponga in sintonia con una tendenza gia operante nell’8oo
britannico, quella dell’'amministrativizzazione degli apparati dello Stato.

This article seeks to examine the political thought of Thomas Hare (1806-1891) in relation to the
works of electoral reform. Hare’s project will be analyzed, which proves meaningful as an indicator
of the institutional transformations of the century. It is argued that Hare’s ultimate aim is a change
in the constitutional framework, which conceals the intent to compose the executive with a new,
merit-based aristocracy while marginalizing the influence of the working classes. Although the
reform project will not be successful in the United Kingdom, it is intended to emphasize how it is in
keeping with a tendency already at work in the British 1800s, that of the administratization of state
apparatuses.

Keywords / Parole chiave: Thomas Hare, single-transferable-vote, minority representation,
élite, democratizzazione / Thomas Hare, singleftransferablefvote, minority representation, élite,
democratization.

Alessandra Petrone, Laboulaye e il senso della storia / Laboulaye and the sense of history

Il percorso intellettuale e politico di Laboulaye, che si sostanzia attraverso 'ammirazione per il
modello istituzionale americano fino alla definizione di un proprio modello di Stato liberale, ha il
suo culmine con 'apporto da lui dato alle leggi costituzionali del 1875. L’origine, la prima direttrice
di questo percorso, trae linfa dalla sua adesione ai principi della scuola storica del diritto tedesca.
Scuola storica del diritto, dalla quale acquisisce quel senso della storia inteso come preservazione del
patrimonio di una nazione, fatto di consuetudini e tradizioni. Il saggio analizza 1'avvicinamento di
Laboulaye alla scuola storica del diritto e quanto e se questa abbia influenzato le sue idee successive.

Laboulaye’s intellectual and political path, which takes shape through his admiration for the
Americaninstitutional modelup to the definition of his own model of liberal State, has its culmination
with the contribution he made to the constitutional laws of 1875. The origin, the first direction of this
path, draws inspiration from its adherence to the principles of the historical school of German law.
Historical school of law, from which it acquires that sense of history understood as the preservation
of anation’s heritage, made up of customs and traditions. The essay analyzes Laboulaye’s approach to
the historical school of law and how much and if this influenced his subsequent ideas.

Keywords / Parole chiave: Laboulaye, Francia, scuola storica del diritto, Stato liberale /
Laboulaye, France, historical school of law, Liberal state.

Romano Ferrari Zumbini, 25 luglio 1943: ma fu un colpo di Stato? / July 25, 1943: but was
it a coup d’état?

I125luglio 1943 I'Ttalia cambia costituzione. Il re d'Italia, compidue gesti:lacoraggiosa destituzione
di Mussolini quale capo del governo e cio in piena coerenza con il mosaico costituzionale risalente al
184.8; altresi, la sciagurata nomina di Badoglio, disattendendo voci in senso contrario,e infrangendo
quindi la Costituzione. Inizia’ordinamento provvisorio, che terminera con la Repubblica.
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On July 25, 1943, Italy changed its constitution. The King of Italy fulfilled two acts: first, the bold
dismissal of Mussolini as head of government, fully consistent with the constitutional mosaic dating
back to 184.8; then, the wretched appointment of Badoglio, ignoring contrary advices, and therefore
infringing the Constitution. It’s the beginning of the provisional government in Italy, which will end
with the proclamation of the Italian Republic.

Keywords / Parole chiave: Storia costituzionale, mosaico costituzionale, fascismo, dimissioni
di Mussolini, 25 luglio 1943 / constitutional history, constitutional mosaic, fascism, Mussolini’s

dismissal, July 25 1943.






Nel prossimo numero / In the next issue

N. 4.8, Il semestre / 2" semester, 2024
Insegnare la storia costituzionale in Italia: problemi, sfide e opportunita

Contributi di / Articles by: Francesco Bonini, RONALD CaRr, PAoLo CoLoMBO, GIOVANNI
D1 Cosimo, Francesco D1 Downaro, Romano FERRARI ZUMBINI, MARCO FIORAVANTI,
MAsSIMILIANO GREGORIO, SANDRO GUERRIERI, Luict Laccu#, ANNA GIANNA MANCA, GIUSEPPE
MEcca, SONIA SCOGNAMIGLIO, LUCA SCUCCIMARRA, FRANCESCO SoDDU, BERNARDO SORDI, GIAN
MARCO SPERFLLI



Library of the Journal of Constitutional History /

Biblioteca del Giornale di Storia costituzionale

Series directed by / Gollana diretta da: Luigi Lacche, Roberto Martucci, Luca Scuccimarra

Levidenza dei diritti. La déclaration des droits di Sieyés e la critica di Bentham, con
testi originali a fronte, a cura di/ edited by Giovanni Ruocco, 2009

Lucien Jaume, Che cos’é lo spirito europeo?, 2010
Maurizio Ricciardi, La societa come ordine. Storia e teoria politica dei concetti sociali, 2010

Simona Gregori, L'enfance de la Science du Gouvernement. Filosofia, politica e
istituzioni nel pensiero dell ‘abbé de Saint-Pierre, 2010

Ronald Car, "Un nuovo Vangelo peri tedeschi". Dittatura del Cancelliere e Stato
popolare nel dibattito costituzionale tedesco del secondo Ottocento, 2011

Il "giureconsulto della politica’. Angelo Majorana e l'indirizzo sociologico del Diritto
pubblico, a cura di / edited by Giacomo Pace Gravina, 2011

Michele Basso, Max Weber. Economia e politica fra tradizione e modernita, 2013
Luca Cobbe, Il governo dell opinione. Politica e costituzione in David Hume, 2014,
Andrea Marchili, Genealogia della comunita. Amor di sé e legame sociale in Rousseau, 2014,

Paolo Colombo, Emmanuel Sieyes: le idee, le istituzioni, con in appendice I'opera
di Antoine Boulay de la Meurthe, Théorie constitutionnelle de Sieyes. Constitution de
Uan VIII, 1836, 2015

Michael Stolleis, Introduzione alla storia del diritto pubblico in Germania (XVI-XXI
sec.), traduzione di Paolo Scotini, 2017

Giuseppe Mecca, Il governo rappresentativo. Cultura politica, sfera pubblica e diritto
costituzionale nell Ttalia del XIX secolo, 2019

Eleonora Cappuccilli, La critica imprevista. Politica, teologia e patriarcato in Mary
Astell, 2020

Romano Ferrari Zumbini, Giulio Stolfi, Lorenzo Carmineo, Senato segreto, 2021

Gabriel Faustino Santos, The Invention of the Mandado de seguranca. Protecting
rights and (re)building the state in the Vargas Era (Brazil 1934-1945), 2023

Demands and informations / Per richieste ed informazioni:
eum edizioni universita di macerata

Palazzo Ciccolini, via XX settembre, 5 - 62100 Macerata

T (39) 07332586080 - info.ceum@unime.it
http://eum.unimec.it



INDICAZIONT REDAZIONALI PER GLI AUTORI

1. Laredazione accetta articoli nelle principali lingue di comunicazione scientifica.

2. Gliarticolivanno elaborati in formato digitale (file .doc o .rtf), contenendone la lunghezza entro le 60.000 bat-
tute (spazi inclusi). Possono essere recapitati all'indirizzo di posta elettronica giornalecostituzionale@unime.it
oppure registrati su supporto elettronico (Cd-Rom) e inviati per posta ordinaria all'indirizzo della Redazione:
Giornale di Storia costituzionale, Dipartimento di diritto pubblico e teoria del governo, Universita degli Studi
di Macerata, piazza Strambi, 1 — 62100 Macerata, Italia.

3. Ogni articolo deve essere corredato da:

- titolo, eventuale sottotitolo, nome e cognome dell’autore, titolo accademico, denominazione e indirizzo
dell’ente, recapito di posta elettronica;

- un abstract (non pitt di 2.500 battute) e da 5 parole-chiave, redatti sia nella lingua del contributo che in
lingua inglese.
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ciascuna immagine, tabella o grafico.

NORME EDITORIALI

Trror1. Evitare 'uso del maiuscolo o del maiuscoletto. I titoli dei contributi e degli abstracts vanno riportati anche in inglese.
I titoli di paragrafi e sottoparagrafi debbono essere numerati, con numerazione progressiva in cifre arabe. Il punto finale
non va messo in nessun caso.

RepazionE pELTESTO. La formattazione del testo deve essere minima. Sirichiede soltanto che siano riconoscibili gli elementi
che compongono il contributo: il titolo, i titoli dei paragrafi e dei sottoparagrafi, il corpo del testo, le citazioni, le note e la
collocazione degli eventuali materiali di corredo (immagini, grafici e tabelle). Vanno evitate tutte le istruzioni/impostazio-
ni‘superflue’ ai fini della comprensione dei contenuti, che pure rendono meno agevole il trattamento del file. Da evitare la
formattazione automatica, la giustificazione, 1'uso degli elenchi numerati (o puntati) da programma, 1'utilizzo del trattino e
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Si scelga font comuni (arial, times, verdana) e si segnali — in una nota per la redazione —1’eventuale utilizzo di caratteri spe-
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Cirraziont. Le citazioni lunghe (superiori a 3-4 righe) vanno staccate dal testo (precedute e seguite da uno spazio), senza
essere racchiuse da virgolette, composte in corpo minore e sempre in tondo.
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J.S. Mill, Considerations on Representative Government (1861); tr. it. Considerazioni sul governo rappresentativo, Roma, Edi-
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tributo. Esempi:

G. Miglio, Mosca e la scienza politica, in E.A. Albertoni (a cura di), Governo e governabilita nel sistema politico e giuridico di
Gaetano Mosca, Milano, Giuffre, 1987, pp. 15-17.

0. Hood Phillips, Conventions in the British Constitution, in AA.VV., Scritti in onore di Gaspare Ambrosini, Milano, Giuffre,
vol. I1L, pp. 1599 s.

— se si tratta di un contributo che compare in una pubblicazione periodica: nome dell’autore e titolo dell’articolo (ri-
portati come in tutti gli altri casi); testata del periodico tra virgolette caporali preceduta da ‘in’; (ove presenti) indi-
cazione dell’annata (in numeri romani) e numero del fascicolo preceduto da ‘n.” (e non da n°, N., num. etc.); anno di
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(0, in alternativa, della pagina principale del sito che lo rende disponibile) e la data di consultazione. Esempi:

G. Bonacina, Storia e indirizzi del conservatorismo politico secondo la dottrina dei partiti di Stahl, in <Rivista storica italia-
na», CXV, n. 2, 2003.

A. Ferrara, M. Rosati, Repubblicanesimo e liberalismo a confronto. Introduzione, in <Filosofia e Questioni Pubbliche», n.
1, 2000, Pp. 7 SS.
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SteLE E acroNIMI. Le sigle devono sempre comparire senza punti tra le lettere e, la prima volta in cui sono citate, vanno fatte
seguite dalla dicitura per esteso e dall’eventuale traduzione tra parentesi. Non occorre I'esplicitazione delle sigle diuso co-
mune (come USA, NATO, ONU, UE, etc.).

PUNTI DI SOSPENSIONE 0 ELISIONE. Sono sempre 3, quindi non sirendono digitando tre volte il punto sulla tastiera ma inseren-
do 'apposito simbolo. Quando indicano sospensione — come ogni segno di punteggiatura — vanno staccati dalla parola che
segue e attaccati alla parola che li precede (ad esempio ... non miricordo piii...). Non richiedono il punto finale.

Quando indicano elisione, quindi un taglio o0 una lacuna nel testo, il simbolo viene incluso tra parentesi quadre, in questo
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bibliografici, perititoli delle pubblicazioni periodiche. Le virgolette alte * ”, invece, per le parole diuso comune a cui si vuo-
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terrogativo quando fanno parte della citazione) vanno sempre posposti alla chiusura delle virgolette.

Rimanpr ar wes. Quando si fa riferimento a contenuti online, bisogna sempre indicare in maniera completa 1'indirizzo
(compreso il protocollo http:// o ftp:// etc.; possibilmente senza spezzarlo) e racchiuderlo tra i segni minore e maggiore;
va indicata sempre anche la data di consultazione o di verifica (dell'indirizzo). Altro dato indispensabile ¢ il titolo (0 nome)
del sito/pagina o una breve descrizione dei contenuti che si troveranno all’indirizzo riportato. Quindi, ad esempio, un ri-
ferimento corretto puo essere cosi formulato: Sezione novita delle Edizioni Universita di Macerata, <http://eum.unimec.it/
novita>, giugno 2010.
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DOVERI DEI DIRETTORI E DEI REDATTORI

I principi etici su cui si basano i doveri dei Direttori e dei Redattori del Giornale di Storia costituzionale si ispirano a COPE
(Committee on Publication Ethics), Best Practice Guidelines for Journal Editors: http://publicationethics.org/files/uz/Best_
Practice.pdf.

I Direttori e Redattori del Giornale decidono quali articoli pubblicare fra quelli sottoposti alla redazione.

Nella scelta sono guidati dalle politiche stabilite dal Comitato Internazionale del Giornale e sono tenuti al rispetto delle
norme vigenti.

Essi tendono fattivamente al miglioramento della qualita scientifica del Giornale.

Direttori e Redattori valutano i manoscritti sulla base del loro contenuto intellettuale senza tener conto di razza, sesso,
orientamento sessuale, fede religiosa, origine etnica, cittadinanza, o orientamento politico dell’autore.

I Direttori e i membri della redazione non devono rivelare alcuna informazione concernente un manoscritto sottoposto
alla redazione a nessun’altra persona diversa dall’autore, dal referee, dal referee potenziale, dai consiglieri di redazione,
dall’editore.

Il materiale non pubblicato contenuto in un manoscritto non deve essere usato nella ricerca di uno dei Direttori o Redattori
senza l'espresso consenso scritto dell’autore.

DOVERI DEI REFEREES

I principi etici su cui si basano i doveri dei Referees del Giornale di Storia costituzionale siispirano a http://www.njcmindia.
org/home/about/22.

11 referaggio dei pari assiste i Direttori e i Redattori nel compiere le scelte redazionali e attraverso la comunicazione
redazionale con gli autori puo anche aiutare gli autori a migliorare 1’articolo.

Ogni referee scelto che si senta inadeguato a esaminare la ricerca riportata in un manoscritto o che sappia che gli sara
impossibile esaminarlo prontamente deve comunicarlo ai Direttori del Giornale e esentare se stesso dal processo di esame.

Ogni manoscritto ricevuto e da sottoporre a valutazione deve essere trattato come documento confidenziale. Esso non deve
essere mostrato o discusso con altri eccetto quelli autorizzati dai Direttori e Redattori.

L’esame del manoscritto deve essere condotto in maniera obiettiva. Critiche personali concernenti l'autore sono
inappropriate. I referees devono esprimere i loro pareri chiaramente con argomenti a loro supporto.

I referees devono individuare lavori rilevanti pubblicati che non sono stati menzionati dall’autore. Affermare che
osservazioni, deduzioni, o tesi siano state precedentemente gia sostenute deve essere accompagnato dalla citazione
pertinente. I referees devono anche portare all’attenzione dei Direttori e Redattori ogni somiglianza sostanziale o
sovrapponibilita tra il manoscritto sotto esame e ogni altro paper pubblicato di cui essi abbiano conoscenza personale.

Informazioni privilegiate o idee ottenute attraverso il referaggio devono essere considerate confidenziali e non usate a
vantaggio personale. I referees non dovrebbero accettare di esaminare manoscritti che possano far nascere conflitti di
interesse risultanti da relazioni o rapporti competitivi o collaborativi o di altra natura con gli autori, le societa o le istituzioni
connesse con il paper.



DOVERI DEGLI AUTORI

I principi etici su cui si basano i doveri degli Autori del Giornale di Storia costituzionale si ispirano a http://www.elsevier.
com/framework_products/promis_misc/ethicalguidelinesforauthors.pdf.

Gli autori di manoscritti che riferiscono i risultati di ricerche originali devono dare un resoconto accurato del metodo
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ripercorrere la ricerca eseguita. Affermazioni fraudolente o scientemente inaccurate costituiscono comportamento non
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Gli autori devono assicurare di aver scritto lavori interamente originali, e se gli autori hanno usato il lavoro e/o le parole di
altri cio deve essere citato in modo appropriato.

Di norma, gli autori non pubblicano manoscritti che presentano la stessa ricerca in pit di un periodico o pubblicazione
primaria.

Deve sempre essere dato riconoscimento appropriato del lavoro degli altri. Gli autori devono citare le pubblicazioni che
hanno influito nel determinare la natura del lavoro da essi svolto.

La paternita di un manoscritto deve essere limitata a coloro che hanno dato un contributo significativo alla concezione,
pianificazione, esecuzione o interpretazione dello studio riportato. Tutti coloro che hanno dato un contributo significativo
dovrebbero essere elencati come co-autori. Nel caso in cui ci siano altri che hanno partecipato in alcuni aspetti sostanziali
del progetto di ricerca, essi dovrebbero essere menzionati o elencati come contributori.

L’autore con cui ¢ in contatto il Giornale dovrebbe assicurarsi che tutti i co-autori siano inclusi nell’articolo, e che tutti i
co-autori abbiano visto ed approvato la versione finale del contributo e siano d’accordo a sottoporlo al Giornale per la sua
pubblicazione.

Quando un autore scopre un errore significativo o una inesattezza nel proprio articolo pubblicato, hal’obbligo di notificarlo
prontamente ai Direttori, Redattori o Editori del Giornale e di cooperare con i Direttori per ritrattare o correggere I'errore.



BOARD OF EDITORS OF THE GIORNALE DI STORIA COSTITUZIONALE / JOURNAL OF CONSTITUTIONAL HISTORY
STYLE SHEET FOR THE AUTHORS

1. The editorial staff accepts articles in the main European languages.

2. Thearticles must have an electronic format (a ".doc’ file or a ".rtf’ file) and should not exceed 60.000 characters
(including spaces). They can be sent to the following email address giornalestoriacostituzionale@unime.it or
copied onto aCD ora DVD and sent to the postal address of the Board of Editors: Giornale di Storia costituzionale
/ Journal of Constitutional History, Dipartimento di diritto pubblico e teoria del governo, Universita degli Studi
di Macerata, piazza Strambi, 1 — 62100 Macerata, Italy.

3. Everyarticle must include:

- title, eventual subtitle, name and surname of the author, her / his academic title, name and address of the
institution to which she / he belongs, email address:

- abstract (no longer than 2,500 characters) and 5 keywords, written both in the language of the article and
in English.

4.  The eventual iconographic material should be sent in separate files named in such a way as to indicate their
sequence. Images (".tiff’ or ".jpeg’ format) should have a definition of, at least, 300 dpi and a width at their base
of, at least, 70 mm; graphs and tables should be sent in their original format with a width no larger than 133 mm.
The captions relating to every image, table or graph have to be inserted in a separate text file.

EDITORIAL RULES

Trries. The use of capital letters or small capital letters is to be avoided. The titles of articles and abstracts are to be written
in English as well. Subheadings and sub-subheadings must be numbered with progressive Arabic numerals. Please avoid
to put a full stop at the end.

Manuscripr PREPARATION. The manuscript must have basic stylistic features. The editors only require the recognisability of
the elements of which the contribution is made up: the title, the subheadings and sub-subheadings, the body of the text, the
quotations, the endnotes and the position of the eventual explicative material (images, graphs, tables). All the layout that is
not necessary for the comprehension of the content must be avoided, in that it makes less easy file processing. Automatic
text formatting, justifying lines, using numbered (or bullet) lists provided by a programme, using the hyphen or striking
the enter key in order to divide words into syllables must be avoided. Automatic division into syllables must be avoided as
well; it is sufficient to justify the left margin. Use the enter key only in order to end a section. Respect the function and the
hierarchy of inverted commas (" ”) and quotation marks (« »); limit the use of italics and, if possible, avoid the use of bold
type or underlined parts.

Choose common fonts (Arial, Times, Verdana) and indicate — in a note for the editorial board — the eventual use of special
type. For further instructions see below.

Quortarions. Lengthy quotations (more than 3 or 4 lines) must be separated from the body of the text (preceded and
followed by a blank line), should not be in inverted commas or quotation marks, should be written with types of a smaller
size and never in italics.

Short quotations should be incorporated in the text body and put in quotation marks « »; eventual quotations which are
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within a quotation must be put in inverted commas " ”, and never in italics.

Enxpwotes. Endnotes are essentially destined to mere bibliographical reference and to explicative purposes. We recommend
limiting the number of endnotes. In any case, the number of characters (including spaces) of the endnotes should not
exceed a third of the total number of characters of the text (therefore in a standard text of 60,000 characters, including
spaces, endnotes should not exceed 20,000 characters, including spaces).

Note numbers in the text should be automatically created, should precede a punctuation mark (except in the cases of
exclamation and question marks and of suspension points) and be superscripted without parentheses.

Even if it is a question of endnotes (and not footnotes), note numbers in the text should never be created superscripting
numbers manually, but always using the specific automatic function of the writing programme (for example in Word for
Windows 2003 in the menu Insert > Reference). A full stop always ends the text in the notes.

BrBrioGrAPHICAL REFERENCES. Bibliographical information of a quoted work belongs in the notes.
In the first quotation of the work, complete data must be indicated, that is the below-mentioned elements following the
order here established.
—if it is a monograph: initial of the name (in capital letters) followed by a full stop and surname of the author (with only
the initial in capital letters and never in small capital letters); title in italic type; place of publication; publishers; year



of publication (eventual indication of the quoted edition superscripted). All these elements must be separated from one
another by acomma. A comma must also separate the name of the authors, if a work has been written by more than one
person. In the case in which the author has a double name, the initials should not be separated by a space. ‘Edited by’
must be written between parentheses in the language in which the quoted text is written, immediately after the name
of the editor and the comma must be inserted only after the last parenthesis. If only a part of the work is quoted, the
relative page (or pages) must be added. If it is a work of more than one volume, the indication of the number of the
volume (preceded by ‘vol.”) must be given and it should be placed before the numbers of the pages. Examples:
F. Jahn, Deutsches Volksthum, Liibeck, Niemann & Co, 1810.
L. Pegoraro, A. Rinella, Lefonti del diritto comparato, Torino, Giappichelli, 2000.
R.D. Edwards, The Best ofBagehot, London, Hamish Hamilton, 1993, p. 150.
A. King (edited by) . The British Prime Minister, London, Macmillan, 19852, pp. 195-220.
AAVV., Scritti in onore di Gaspare Ambrosini, Milano, Giuffre, vol. III, pp. 1599-1615.

—if it is a translated work: initial of the name (in capital letter) followed by a full stop and surname of the author (with
only the initial in capital letter and never in small capital letters); original title of the work in italic type; year of
publication between parentheses, followed by a semicolon; the following abbreviations: It. tr. or Fr. tr. or Sp. tr. etc.
(which precede and introduce the title of the translation); title of the translation in italic type; place of publication;
publishers; year of publication. Examples:

W. Benjamin, Uber den Begriff der Geschichte (194,0); It. tr. Sul concetto di storia, Torino, Einaudi, 1997.
J.S. Mill, Considerations on Representative Government (1861); It. tr. Considerazioni sul governo rappresentativo, Roma,
Editori Riuniti, 1999.

—if it is an article published in a miscellaneous work: initial of the name (in capital letters) followed by a full stop and
surname of the author of the article (with only the initial in capital letters and never in small capital letters); title of
the article in italic type; initial of the name (in capital letters) followed by a full stop and surname of the editor / author
of the volume (with only the initial in capital letters and never in small capital letters) preceded by ‘in’ and eventually
followed by (‘edited by’); title of the volume in italic type; place of publication; publishers; year of publication; pages
of the articles. Examples:

G. Miglio, Mosca e la scienza politica, in E.A. Albertoni (a cura di), Governo e governabilita nel sistema politico e giuridico di
Gaetano Mosca, Milano, Giuffre, 1987, pp. 15-17.

0. Hood Phillips, Conventions in the British Constitution, in AA.VV., Scritti in onore di Gaspare Ambrosini, Milano, Giuffre,
vol. I, pp. 1599 s.

— if it is an article which appeared in a periodical: initial of the name (in capital letters) followed by a full stop and
surname of the author of the article (with only the initial in capital letters and never in small capital letters); title of
the article in italic type; name of the periodical in quotation marks (« ») preceded by ‘in’; number of the volume of
the periodical (if present) written in Roman numerals; number of the issue preceded by n.” (not by n°., N., num.
etc.); year of publication; page number(s). In the case of quotation from a newspaper, after the name of the newspaper
indicate the complete date. In the case of reference to articles published in online periodicals, the exact "http’ address
of the text must be given, or alternatively, of the main page of the website which publishes it. Examples:

G. Bonacina, Storia e indirizzi del conservatorismo politico secondo la dottrina dei partiti di Stahl, in <Rivista storica
italiana», CXV, n. 2, 2003.

A. Ferrara, M. Rosati, Repubblicanesimo e liberalismo a confronto. Introduzione, in <Filosofia e Questioni Pubbliche», n.
1, 2000, Pp. 7 $8.

S. Vassallo, Brown e le elezioni. Il dietrofront ci insegna qualcosa, in «Il Corriere della Sera», g ottobre 2007, p. 42.

G. Doria, House of Lords: un nuovo passo sulla via della riforma incompiuta, in «federalismi.it>, n. 4, 2007, <http://
federalismi.it>, settembre 2010.

Bibliographical data must be complete only for the first quotation; the following quotations are shortened, indicating
only the surname of the author / editor; the title (or part of it) in italic type followed by the abbreviation ‘cit.” or ‘cit. tr.’
(in the case of translated works); the number of pages. Here we give some examples for the different typologies of works:

Jahn, Deutsches Volksthum cit., pp. 45, 36.

Pegoraro, Rinella, Le fonti del diritto cit., p. 200.

King, The British Prime Minister cit., p. 195.

Benjamin, Uber den Begriff cit. tr., pp. 15-20, 23.

Bonacina, Storia e indirizzi del conservatorismo politico cit., p. 19.

Ferrara, Rosati, Repubblicanesimo cit., pp. 11 and following pages.

Doria, House of Lords cit.



In the case of reference to the same work and the same page (or pages) quoted in the preceding endnote ‘Ibidem’ (in italic
type) can be used, without repeating any of the other data; if instead reference is made to the same work quoted in the
preceding endnote, but to a different page, ‘Ivi’ can be used followed by the page number.

FURTHER INSTRUCTION FOR THE PREPARATION OF THE MANUSCRIPT

ReFERENCES WITHIN THE 1SSUE. They should never refer to page numbers; instead sections of the text, full articles and
Y pag
paragraphs or images (opportunely numbered) can be referred to.

Paces. In bibliographical references, referring to the number or the numbers of the pages must always be preceded by
(respectively) ‘p.” or ‘pp.” and reported entirely; therefore, for example, ‘pp. 125-129" and not ‘pp. 125-9’. In the case in
which it is a question of non consecutive pages, numbers must be separated by commas: for example: ‘pp. 125,128, 315." in
order to indicate the following page or pages, as well please use f.” or ‘ff.” respectively (hence without the preceding ‘and’).

Dares. Reporting dates, the author can adopt the criterion which he believes to be the most adequate, aslong as he rigorously
respects the internal uniformity of the article. In the case where abbreviated forms are used, please use the preceding
apostrophe and not the single inverted comma (for examples ’48 and not '4.8).

ABBREVIATIONS AND ACRONYMS. Abbreviations must always be without the dot between the letters and, the first time they are
quoted, they must be followed by the full name and by the eventual translation in brackets. It is not necessary to explain
common use abbreviations (like USA, NATO, ONU, UE, etc.).

SuspENsION poINTs. Are always three in number, therefore they should not be inserted in the text writing three full stops,
rather inserting its symbol. When they indicate suspension — as every punctuation mark — they should be separated by a
space from the following word and attached to the word that precedes them (for example: ... I do not remember any more...).
They do not require the final full stop.

When they indicate elision, therefore a cut ora gap in the text, the symbol must be included in square brackets, like this [...].

DasmEes anp mypHENs. The dash is used, followed or preceded by a space, in order to open and close an incidental sentence.
When the dash that closes the incidental sentence coincides with the closing of the whole sentence, it is omitted and only a
full stop is inserted. Eg.: .. .text —incidental sentence that closes also the whole sentence. The hyphen is used only for compound
words formed by entire words (eg.: tree-house) and in order to unite two numerical quantities (eg.: pp. 125-14.8); always
without spaces before and after.

(QUOTATION MARKS AND INVERTED cOMMAS. Quotation marks « » are used in order to indicate direct speech, short quotations,

o

and, in bibliographical references, for the titles of the periodicals. The inverted commas " ", instead are used for words of
common use to which the author would like to give a particular emphasis (or which are used regardless of their habitual
meaning). Moreover, in the quotation of titles of newspapers, periodicals, magazines or chapters or sections of paragraphs
of abook (eg.: ... as indicated in the paragraph “La Germania assassinata” of the Storia dell ‘et moderna...). Finally, when it
is necessary to use inverted commas within a sentence which is already in quotation marks. The hierarchy is the following:

<. Tt .». Punctuation marks (except the exclamation or the question mark when they are part of the quotatlon)

should always be placed after the closing quotation marks or inverted commas.

Wes rererence. When referring to online contents, the complete address (including the protocol ‘http://’ or ‘ftp://’ etc.
possibly without breaking it) must be indicated and must be included between the signs < >; the date of consultation or
verification of the address should always be indicated. Another essential element is the title (or name) of the website / page or
abrief description of the contents that could be found at the quoted address. Therefore, for example, a correct reference can
be formulated as follows: Sezione novita delle Edizioni Universita di Macerata, <http://eum.unime.it/novita>, June 2010.



PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

DUTIES OF EDITORS

Our ethic statements concerning the duties of the editors of the Journal of Constitutional History are based on COPE
(Committee on Publication Ethics), Best Practice Guidelines for Journal Editors: http://publicationethics.org/files/u2/Best_
Practice.pdf.

The editors of the Journal are responsible for deciding which of the articles submitted to the Journal should be published.
They are guided by the policies of the Journal’s International Board and constrained by the laws in force.
They actively work to improve the quality of their Journal.

The editors evaluate manuscripts for their intellectual content without regard to race, gender, sexual orientation, religious
belief, ethnic origin, citizenship, or political orientation of the authors.

The editors and any editorial staff must not disclose any information about a submitted manuscript to anyone other than
the corresponding author, reviewers, potential reviewers, other editorial advisers, and the publisher.

Unpublished materials disclosed in a submitted manuscript must not be used in an editor’s own research without the
express written consent of the author.

DUTIES OF REVIEWERS
Our ethic statements concerning the duties of reviewers are based on http://www.njcmindia.org/home/about/22.

Peer review assists the editor in making editorial decisions and through the editorial communications with the author may
also assist the author in improving the paper.

Any selected referee who feels unqualified to review the research reported in a manuscript or knows that its prompt review
will be impossible should notify the editor and excuse himself from the review process.

Any manuscripts received for review must be treated as confidential documents. They must not be shown to or discussed
with others except as authorized by the editor.

Reviews should be conducted objectively. Personal criticism of the author is inappropriate. Referees should express their
views clearly with supporting arguments.

Reviewers should identify relevant published work that has not been cited by the authors. Any statement that an observation,
derivation, or argument had been previously reported should be accompanied by the relevant citation. A reviewer should
also call to the editor’s attention any substantial similarity or overlap between the manuscript under consideration and any
other published paper of which they have personal knowledge.

Privileged information or ideas obtained through peer review must be kept confidential and not used for personal
advantage. Reviewers should not consider manuscripts which can give birth to conflicts of interest resulting from
competitive, collaborative, or other relationships or connections with any of the authors, companies, or institutions
connected to the papers.

DUTIES OF AUTHORS

Our ethic statements concerning the duties of authors are based on http://www.elsevier.com/framework_products/
promis_misc/ethicalguidelinesforauthors.pdf.

Authors of reports of original research should present an accurate account of the work performed as well as an objective
discussion of its significance. Underlying data should be represented accurately in the article. This should contain



sufficient detail and references to permit others to replicate the work. Fraudulent or knowingly inaccurate statements
constitute unethical behaviour and are unacceptable.

The authors should ensure that they have written entirely original works, and if the authors have used the work and/or
words of others that this has been appropriately cited or quoted.

Usually, authors should not publish manuscripts presenting the same research in more than one journal or primary
publication.

Proper acknowledgment of the work of others must always be given. Authors should cite publications that have been
influential in determining the nature of the reported work.

Authorship should be limited to those who have made a significant contribution to the conception, design, execution, or
interpretation of the reported study. All those who have made significant contributions should be listed as co-authors.
Where there are others who have participated in certain substantive aspects of the research project, they should be
acknowledged or listed as contributors.

The corresponding author should ensure that all co-authors are included on the article, and that all co-authors have seen
and approved the final version of the article and have agreed to its submission to the Journal for its publication.

When an author discovers a significant error or inaccuracy in his/her own published work, it is the author’s obligation to
promptly notify the Journal editor or publisher and cooperate with the editor to retract or correct the paper.
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